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Abstract








A QUESTION OF BALANCE : SCHOOLS, DISCIPLINE AND CHILDREN’S RIGHTS.








How should we treat unruly children in our schools? Which punishments are appropriate and will instil order and discipline in the next generation? These are the perennial questions raised by adults but rarely asked of children themselves. Instead , teachers seek to maintain control by the use of a number of strategies developed within well-intentioned statements. Ironically these documents are often entitled “whole school” policy but seldom do they incorporate the views of pupils!





Schools bare the responsibility of creating an ordered community and in the light of legal and social norms they have been forced to abandon physical chastisement as part of their repertoire of sanctions. This paper chronicles the demise of corporal punishment as a result of our involvement with the European Court of Human Rights, drawing on my research in Strasbourg in the 1980's. A contemporary overview is then provided on alternative sanctions to corporal punishment and the ideological shift towards recognising children’s rights and their “voice” in behaviour policy. Finally, the paper broadens to explore conflicting debates over the position of children in our society as we reach the Millennium, with calls for greater protection for and protection from children!
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(i) Corporal Punishment and its Abolition in British Schools





“I grew up beside you, you smote my back, and so your teaching entered my ear” (pupil to teacher, Ancient Egypt, 2000 B.C.) (1)





Physical chastisement has been used universally in both the home and school for instilling discipline into the young. Discipline for children in ancient Greece and Rome, for example, was characterised by harshness and brutality (2), and the history of childhood chronicles the regular abuse of children by their caretakers(3). Concepts of morality have placed legitimacy on the practice with not only an acceptance but an expectation, that child-rearing and corporal punishment should go hand in hand, and this has been carried over into school life.





�
Rooted in the concept of “original sin”, physical chastisement was condoned by parents in Victorian society  who expected, and indeed in many instances demanded, that it be inflicted on their offspring.  “Original sin”, or a state of being alienated from God, was believed to be manifested in acts of sloth or insubordination and teachers were considered to be ideally placed to lead children out of ignorance and sin.(4)  (This attitude still remains part of the ethos of some religious schools when administering corporal punishment)(5).  Elsewhere the same reasoning was also prevalent.  For example, in New England the use of corporal punishment was “rooted in the community’s understanding of the nature of childhood” states Ryan (1994) and “adults largely viewed children as ‘creatures of sin’, who were born evil as well as ignorant” (p72)(6).  Indeed “pre-emptive whipping” of new boys took place in some of the country’s boarding schools in anticipation of misdemeanours and to endorse the importance placed on “flogging” (ibid, p73).   Straus (1994) describes it as “beating the devil out of them”.


Similarly, Scott notes in his “History of Corporal Punishment”, that physical chastisement was considered an excellent “instrument for the correction of children” and was used as a panacea for all breaches of discipline (1938, p.94).  In Scotland, for example, use was made of the “tawse” or strap, whilst in the Isle of Man the “birch” was favoured, and throughout England the cane was in common usage.





It was from the Bible that authority was sought to justify the practice and was amply provided in Proverbs with such precepts as:











“For whom the Lord loveth he correcteth; even as a father the son in whom he delighteth” (III, 12)


“He that spareth the rod hateth his son: but he that loveth him chasteneth him” (XIII, 24)


“Chasten thy son while there is hope, and let not thy sole spare for his crying” (XIX, 18)


“Thou shalt beat him with the rod, and deliver his soul from hell” (XXIII, 14)�
�






Such entreaties are embodied in Samuel Butler's oft-repeated maxim of "spare the rod and spoil the child", which provided sufficient philosophical and religious justification to carry out what was morally necessary to ensure the salvation of the child. In keeping with this tradition, schoolmasters and mistresses in both maintained and non-maintained schools dispensed liberal doses of corporal punishment in reflecting the general wishes and expectations of parents.





�
The courts too have accepted the principle of reasonable punishment by a teacher acting “in loco parentis” as a defence in cases of physical punishment.  A tradition  evolved in which the teacher has sought approval under the umbrella of “in loco parentis” in order to administer corporal punishment and to use detention as a disciplinary measure with impunity (Fitzgerald v Northcote, 1865, Mansell v Griffin, 1908).  This is not to infer, however, that there have been no limits placed on teachers in this area (William v Eady, 1893).  The courts have adjudicated on many cases involving discipline and from litigation accumulated over the past one hundred years a number of precepts have emerged.  These are that the punishment be reasonable and given "in good faith"; that factors affecting the child should be taken into account; and that the sanction be consistent with school policy and such as the parent might expect if their child did wrong. (Partington, 1984)





Adams,  in (1984), argued that in order to change the situation:





“the power of a teacher generally in relation to corporal punishment will have to be removed by a legal ruling from the European Court, or an Act of Parliament or by powers vested in a local authority.” (p.26)





Therein lay the essence of the problem which faced the profession, for it is precisely this removal or erosion of teachers’ rights to administer corporal punishment which altered their status and which is a central theme of this paper.  That the European Court was in a position to affect such a decision by virtue of Britain’s membership of the Council of Europe, forms the subject of discussion in the next section.





�
 (ii) The Rule of the European Court of Human Rights


Established within the framework of a regional treaty, the European Convention on Human Rights and its enforcement agencies, the Court and Commission, were conceived in the aftermath of World War II as a response to the conflict.  A specific desire for unity and cooperation between the European States provided the impetus to establish new political orders, the Council of Europe being one such body.  Working collectively, the Member-States of which these are now 40,  seek to improve the standard of human rights within their territories and the recognition of the right to individual petition contributes to this endeavour.  Such a novel innovation in the application of international law has allowed ordinary citizens to petition against their own country and to look to the Court as the final arbitrator in a dispute.  Whilst the individual applicant can only approach the Court through the Commission, issues have been raised which benefit many more individuals.  As the definition of human rights changes and expands, the Council of Europe seeks to include more rights. Concurrently, the Court has a vital role to play in interpreting the present Convention and deciding whether human rights have been violated.  This is shown by cases taken to Strasbourg in the 1980's which related to the alleged breach of human rights held by British parents and their children with regard to school discipline.





There were allegedly over 30 cases involving issues of corporal punishment and school suspension which were lodged with the Commission; the majority of which were registered after the Court's ruling on the Campbell and Cosans case in 1982.  Statistics supplied by the Society of Teachers Opposed to Physical Punishment (STOPP) in its June 1983 newsletter add further to this figure:





�
 “Thirty four `corporal punishment' cases have now been submitted to Strasbourg.  Twenty two of the cases (fourteen beatings and eight suspensions for refusing to be beaten) relate to incidents that took place after the 25 February 1982". (p.5)(7)





There does, however, appear to be some discrepancy over these figures.  Whilst STOPP and Hansard reports have consistently cited a total of over 30 cases since 1982, my research in Strasbourg revealed fewer.  In April, 1986, for example, only 12 such cases were found to be registered and in July 1987, 21 cases concerning corporal punishment were pending before the Commission.  The disparity between these numbers may be accounted for by those litigants whose knee-jerk reaction to failure within the British legal process, is to register their intention that they will be applying to Strasbourg, but for some reason ultimately fail to do so.  The British figures may be further bolstered because some applications may have been in the process of being lodged in Strasbourg; a percentage of which may not have come to fruition. Further, it is possible that one application may have dealt with more than one child.  Nevertheless, a substantial number of corporal punishment cases made their way through the Convention system in the 1980's (8).  What the cases all shared, was  reliance on the same articles within in the Convention relating to human dignity and the right to education.





A number of major cases by British parents litigated in Strasbourg after having failed to gain satisfaction in domestic courts provided the impetus for change. Through the cases of and Tyrer,(1978), Campbell Cosans, (1982) and Mrs X, (1981) they successfully challenged the use of corporal punishment claiming that it constituted “degrading punishment” and contravened their “philospophical convictions”. Furthermore, exclusion from school for refusing to accept the sanction was held to be a denial of “the right to education”. Since the abolition of corporal punishment in maintained schools in 1986 outstanding cases have been resolved in clusters, in which the govenment has tended to make out-of-court settlements. (9)





Legislative reform during deliberations in the Townend case (1986) effectively meant that for children in the maintained school sector, and on the Assisted Places Scheme in non-maintained schools, debate over the issue of physical chatisement as a disciplinary sanction was redundant. Cases pending in Strasbourg since then have tended to be lodged on behalf of children in non-maintained schools, such as Roberts-Castello v. UK, (10) and the Court continues to be a focus for advocates of children’s rights. Furthermore, recent legislation in the form of the Schools Standards and Framework Bill (1998) has removed the practice for all pupils, regardless of the nature of their school.  Now all schools are compelled to explore alternative forms of chastisement.





(iii) Alternatives to Corporal Punishment


Alternatives to corporal punishment have always existed and have been used to varying degrees in schools.  The abolition of physical chastisement by law in Britain, may have prompted some schools finally to relinquish the cane, but for others change came about by a belief in the efficacy of alternative sanctions, or the realisation that abolition was inevitable. (11) However, the legislation which removed corporal punishment from British state schools in 1986 was silent as to what should replace it and schools have been working on alternatives during the last decade with guidance provided in some cases from local authorities. (12)


Furthermore, there has also been a growing literature on school sanctions and how teachers should respond to questions of behaviour, discipline and punishment.  What follows is an overview of some of the main alternatives to corporal punishment.  The list of strategies in figure 1, is indicative rather than exhaustive.  Indeed Maurer (1984) enthusiastically claims in a publication that there are 1001 Alternatives to Corporal Punishment!  Here the focus is on the main options available as discovered through the literature and through working with teachers.











Figure 1: Alternative Sanctions to Corporal Punishment





Punishments


Verbal reprimand


Standing outside the classroom


Withdrawal of privileges


Extra work - academic


Making reparation


Time-out - removing a pupil from the situation


Temporary segregation of individual within the school


System of demerits


Intervention by Pastoral Tutor/year Head/Guidance Counsellor


Detention - informally during school day


Detention - official with parental knowledge and consent


“ On report” system whereby behaviour is monitored with or without parental knowledge


Pupil/Student Court


Threat of parental involvement


Withdrawal from normal teaching groups


Isolation with a member of the Pastoral team


Isolation within a different year group


Isolation - a unit in the school


Temporary exclusion


Permanent exclusion


Off-site units of education


Strategies to increase desired behaviour


Participation in extra curricular activities


verbal reasoning


Positive reinforcement/praise


Use of rewards


Token economy where stamps etc are earned for good behaviour and traded for rewards


System of merits


Counselling services


Peer support programmes


Pupil/Student councils - involvement in decision-making process


Behaviour plans/contracts with or without parental involvement


Behaviour modification approaches eg the behavioural Approach to teaching Secondary Children (BATSAC); Behaviour Reflective Relationship (BRR); Positive Discipline (PD)


Valuing of pupils work eg through display


Letters of commendation eg from Year Head to parents


�
Listing some of the alternatives to corporal punishment services the function os suggesting sanctions which are feasible.  This spectrum of responses ranges from verbal reprimand to permanent exclusion.  Although wide-ranging the sanctions could be divided as falling into a disciplinary model of practice; and a pastoral model.  In the former the traditional responses such as writing lines, detention and exclusion feature significantly.  Alternatively the latter is rooted in the pastoral care system with a focus on positive reinforcement, support and counselling aimed to increase desired behaviour.  In some schools there is an overlap between the two paradigms incorporating aspects of bother approaches.  Neither are without problems and next we examine some of the issues emerging from these two polarised models.





The pastoral care model of discipline draws heavily on psychology and behavioural learning theory.  This suggests that positive reinforcement as opposed to punishment will encourage good discipline.  The principle is that you reward good behaviour and using strategies to strengthen desirable actions, ignore the bad conduct.  When ignoring indiscipline is impossible, punishment is used sparingly immediately, and must always be accompanied by explanation so that children know why they are being punished (Skinner, 1968; Meacham and Wiesen, 1989; Kelly, 1987; Rumbold, 1992, Colmar, 1991; Tulley, 1995).  If punishment is used punitively and unsparingly, the theory is that children will not necessarily change their behaviour, but will try to avoid getting caught.





Within the pastoral care model of school discipline there are a number of strategies.  From alternatives listed in figure 1, some of the main ones are the Positive Teaching: the Behavioural Approach and the Behavioural Approach to Teaching Secondary Aged Children (BATSAC).  Developed by Wheldall and Merrett (1989), these emphasise positive teaching methods for dealing with poor behaviour in the classroom.  Accentuating the positive and addressing teacher, as well as pupil, behaviour is seen as the key to creating a less stressful school climate and encouraging effective teaching.  The approach is also disseminated through teaching kits, for example the Behavioural Approach to Teaching Package (BATPACK).  Similarly, the Behavioural, Reflective, Relationship (BRR) approach advocated by McPhillimy (1996) involves the use of techniques such as reward and punishment within a positive pupil-teacher relationship.  Finally, Assertive Discipline is a theory based on an American system which again has a commercial basis producing packaged material. The major thrust of this approach is towards creating rights in the classroom (Canter and Canter, 1976).   There is a focus on establishing rules of behaviour, setting limits and recognising teachers’ rights to uninterrupted lessons and to parental support.  This approach has been adopted by schools in Britain, and is based on a system of positive and negative consequences to enforce regulations (Martin, 1994).  Similar ideas are expressed in guidelines produced by local authorities in Britian, such as Nottingham County Council’s “Children’s Behaviour in Schools” (1994).





There maybe an over-dependence on inappropriate and unimaginative sanctions, what has been described as “an arid set of traditional techniques”, such as detention systems, lines or punitive tasks such as... cleaning the blackboard.” (ibid).  Further, there is a danger of over-using, mus-using or potentially abusing a particular sanction.  As detailed earlier in section one, corporal punishment was allegedly over-used in some schools, often to the same pupils (STOPP, 1982).  Similarly,





“Schools that set up... only a time-out room, find, not surprisingly that everything untoward that happens turns out to be a ‘time-out’ problem.  No wonder the room becomes crowded!” (Tasmania Department of Education, 1990).





Furthermore, whatever sanctions are employed in schools they need to be negotiated by the school community with a view to ensuring consistency among teachers.  Without relating discipline to a set of agreed principles and procedures.





“It could be a matter of change whether a misbehaving student were sent to a guidance officer, to a self-esteem group, or have a suspension.” (ibid)





Punishments may also follow trends, such as the establishment of off-site teaching units, also highlighted in figure 1 which accommodate pupils referred with behavioural problems.  This was a feature of the 1970s. (13) Financial support makes the further development of these uncertain.  Currently, there appears to be excessive use of exclusion as a disciplinary sanction here. (14) and elsewhere, such as New Zealand. (15) Likewise, in Australia, there are reports of increases in suspension from school when corporal punishment is removed as an option. (16) More alarmingly still is the possibility of “medicalisation and the classification of indiscipline as sickness” which has recently manifested itself in diagnosing behaviour in terms of Attention Deficit Syndrome. (17)





Whether rooted in an authoritarian model or related to a pastoral approach and behaviour modification, discipline problems may still remain a problem for school communities.  This is because these strategies or responses do not strike at what maybe causing disaffection and indiscipline.  A number of authorities point to the inadequacy of the curriculum in engaging pupils with the learning process:


“Disruptive behaviour often appears when demands that are reasonable for most of the class are quite unreasonable for those who lack the capacity, background or skills to deal with them” (Richie and Richie, 1993, p90).





Similarly, strategies for managing behaviour requires schools to tailor teaching and learning to meet individual needs (Derbyshire County Council, 1993; parker-Jenkins and Irving, 1995; Slee, 1995, TES, 1997).  The introduction of the national Curriculum in 1989 seriously weakened schools’ ability to respond to individual difference.  Accordingly, we need to view pupil behaviour within a broad perspective of what happens in schools for “... in the long run the issue of discipline is intimately related to the design of the curriculum” (Richie and Richie).





From the discussion so far a number of possibilities have emerged but I would argue that no one strategy can be recommended as a response to discipline problems in schools.  Nor is there a blueprint which can be disseminated from central or local government, and be equally successful for all schools.  For policy to be effective, the school community must have input and ownership of a plan which is responsive to the needs and views of its members (Tattum, 1989; Thompson and Shar, 1994).  Schools vary, pupil composition varies and cross-cultural issues also need to be considered in divising policy which is appropriate.  As such there is no quick panacea for the problem, rather a spectrum of responses from disciplinary models of practice countenancing what we could describe as “zero tolerance” (18) of any infraction of the rules, to pastoral care models rooted in a school ethos of positive reinforcement.





In answer to the question posed at the beginning of this section of the paper, as to the alternatives to physical chastisement, the answer is multi-faceted and complex.  The solution 


�
rests not just in a mechanistic list of punishments, or what I would call the “sanction chain” which come into play according to the severity of the offence highlighted in figure 1.  To articulate sanctions in this way is to engage in exercises of gate-keeping, containment and social control.  What is required is a repositioning of discipline and punishment into the centre of the educational agenda where the issue can be related to school environment, curricula offering, pedagogical style and the pastoral care system.  Furthermore, exploring alternatives is not about undermining the authority of the teacher or abandoning discipline; it is about developing ideology which includes democratic principles, and empowerment.  The concept of discipline relates to punishment but this does not mean solely physical punishment.  The movement away from corporal punishment to alternative disciplinary sanctions also signals a philosophical shift in the way we conceive of behaviour.  Slee recommends critically evaluating “the nature of authority in schools (and) what discipline may mean beyond control, management and punishment” (p59).  Perhaps more radical still is the proposition that “Teacher” and “punisher” need not necessarily be the same person.  For example, we might borrow from the French system where there is a separation between academic and pastoral tutor.  The latter category, classified as “pion”, assumes responsibility for pupil welfare and discipline. (19) 


In Britain, there has been a long tradition of the “teacher” being “in loco parentis” in the broadest sense, as discussed earlier in the paper, with both academic and pastoral care responsibilities.  Whilst the individual teacher cannot have authority imposted for himself/herself, we might look to how a broader, more comprehensive counselling system might support the educator.





(iv) Towards a Framework of Good Practice


In “sparing the rod” and moving to alternatives to corporal punishment, the discussion has led to examination of the nature of schools, power-relations and the shift away from the emphasis on punishment towards one focusing on self-discipline and behaviour which supports a positive learning environment.





A number of key principles emerge which help inform what policy on school discipline should incorporate.  Drawing on behavioural psychology, punishment should be immediate and effective.  It is not always possible but the closer the punishment is tot he time that the act was performed, the more effective it is in inhibiting further acts.  In order to achieve this it must be very clear what the school’s position is on the offence and the scope, if any, for flexibility in responding to it.  Consistency in practice is also a factor of importance, in order to diminish situations where a single offence prompts varying degrees of response from difference teachers.  To that I would add that policy should be fair, based on principles of proportionality and appropriate to the offence.  For example, corporal punishment was typically used more frequently on boys than girls.  If it had not been abolished by virtue of the influence of the European Court of Human Rights in Strasbourg, it is likely that it would have been found to breach domestic legislation in the form of the Sex Discrimination Act 1975) which does not countenance treating boys and girls differently in this instance.  The alternatives to corporal punishment must also be seen to be fair, and used in an equitable manner regardless of gender, social class or ethnicity.  This echoed by the National Union of Teachers (1996) which recommends that behaviour policies be linked to the school’s equal opportunities strategy.  Finally, policy must be set on a proper legal footing: corporal punishment is not lawful in schools but detention, for example, can also be challenged as potentially constituting unlawful imprisonment. (20)





In reconsidering the power relationship between teachers and children there is also scope for pupil advocacy within a democratic model of school management.  As the earlier section of this chapter highlighted, the exercise of authority and power is seen as an intrinsic and inseparable part of the teacher’s role, but the mis-use or abuse of such power needs to be considered.  It has been suggested that:





“Teachers have to give up being judge, jury and executioner and frequently at the same time counsel for the defence and prosecution as well”.  (Richie and Richie, p89)





In practical terms this would require opportunity for the pupils’ voice to be heard in an acceptable manner and forum and where appropriate with support mechanisms, In many American states for example, school principles receive training to ensure that in discipline cases, “due process” has taken place and students have been allowed to give their side of the story (Miles, 1997).  This is not advocated for every single misdemeanour which takes place within the classroom but for more serious cases where the offence can lead to loss of privileges or exclusion.  The Courts here have so far always accepted that it would be impractical to abandon the dual role in dealing with minor misdemeanours in school.  Collectively, these principles mean that:





Teachers require both pre and in-service education on alternative ethos of behaviour management, reinforced by training networks of support.


Adequate assessment of children’s problems with appropriate follow-up counselling needs to be available for schools, and finally


the cane was cheap, its replacement is not.  Alternatives to corporal punishment carry implications in terms of resourcing, staffing and training.





Teachers may fear loss of status and authority as a result of the removal of corporal punishment.  Indeed there has been a call from politicians for its return (21) and some teachers may mourn the demise of this disciplinary sanction.  Yet generally speaking, teaching associations have not, as corporate, bodies called for its return.  The majority view now being that we have moved on from the arid rehearsal of whether physical chastisement should or should not be used in schools, and instead recognise that the sanction belonged to a by-gone age, and that exploring alternative approaches is the only way forward.  Added to this, however, is the need for on-going support for teachers in the form of resourcing and training.  Responsibility for pupil behaviour still fall predominantly on teachers during the school day and their involvement in policy formulation, and their support in implementation is vital.  Employing alternative sanctions to corporal punishment is not about abandoning discipline, it is about reconceptualising it within a framework of non-physical sanctions underpinned by broader interpretations of what should be going on in schools.  Neither is it about undermining teacher authority.  It is about establishing rights and responsibilities for everyone within the school community.





Many schools in Britain have spent the last decade exploring alternatives to physical chastisement, and some have addressed these broader issues concerning school ethos and management.  Elsewhere the struggle to abolish corporal punishment goes on, with some countries such as South Africa only recently removing the practice, (Squelch, 1997) and still other such as Australia (Slee, 1995) and the United States (Bloom, 1995) not having established an overall ban.





(v) A Return of the Cane?


As we saw earlier in the paper, corporal punishment was an intrinsic and traditional feature of our schools, supported with biblical and literary entreaties not to “spare the rod and spoil the child”.  Indeed, such was the widespread application of physical chastisement in our public schools in the last century, that it earned for the country the ignominious reputation of “the English vice”. (22) Not until this century was a serious challenge to the practice mounted and then through a European forum, earlier.  It is unlikely that the framers of the Convention in the 1940s conceived of these two provisions as having application to the issues of corporal punishment in schools, but the treaty has a dynamic character which permits it to be tailored to contemporary norms and values.  As such, in the 1980s the European Court was prepared to consider instances of physical chastisement in British schools as akin to “degrading treatment”, and that in certain circumstances the sanction could amount to a violation of human rights.  Furthermore, as discussed earlier, even the threat of corporal punishment could be tantamount to violating the philosophical convictions of parents opposed to its use.  Over thirty cases were lodged at Strasbourg during the last decade, and the Government suffered a humiliating loss of face in trying to defend physical chastisement as a disciplinary sanction in schools.  Now, a decade later, we hear of calls for the re-introduction of the practice in the light of concern over youth indiscipline within schools and society. (23)


Realistically, a return to corporal punishment in schools would be highly problematical.  The government has entered into a treaty and is bound by the decision of the European Court which has made it clear that unless we respect parents’ philosophical convictions on physical chastisement, we are in breach of their human rights.  In effect that means that no domestic law can be in conflict with principles contained in the European Convention.





How the, can we avoid alienating Strasbourg?  The Government could attempt to introduce a bill whereby parents could opt in or out of corporal punishment: in other words, sign your child up to be whacked!  This might appeal to those who believe “it never did me any harm”.  But how could schools implement such a system?  Children in classrooms could wear difference colour badges to assist teachers in deciding to cane or not to cane?  Or you could have schools divided into cane and cane-free zones!





When this two-tier scheme was muted in 1985, by Sir Keith Joseph at the Department for Education and Science, it was noteworthy for the fact that it united previously opposing factions on the issue of corporal punishment to declare it as ludicrous, unworkable, and educationally indefensible.  Common sense prevailed and only complete abolition of the practice was found to be acceptable.  The same would be true today.  Even if parents were inclined to sign up their children for caning, teachers would be left in the absurd position of having to arbitrate different punishments for the same misdemeanour.  Moreover, as noted earlier, corporal punishment was traditionally used more frequently for boys than for girls.  If that pattern reoccurred, schools could fall foul of the Sex Discrimination Act which quite rightly conceives of gender as a two-way street, and is unlikely to countenance treating boys and girls differently in this matter.





Legally it is a non-starter and socially there are also difficulties.  Abolition of corporal punishment has also caused us to reconsider how we perceive children not only in schools but in society in general, and the concerns surrounding children’s rights.  Is a return to corporal punishment the only way in which discipline and respect for others can be enforced in a violent society?  Unruly and disruptive behaviour in the young, so clearly evidenced in recent cases at Manton (24) and The Ridings (25) schools, has been attributed to a number of factors including inadequate parenting and a general absence of deference to authority.  In these circumstances some may be persuaded that a move towards legitimising force is the only viable option left to teachers who have to instil discipline in the classroom.  Corporal punishment as retribution could be seen as a deterrent to others, a clear signal that the school has no longer “gone soft” on pupil disobedience.  Yet, analysis of school punishment books prior to abolition reveals that the same pupils’ names appeared repeatedly, suggesting that the sanction was not effective.  Also the research of the Society of Teachers Opposed to Physical Punishment in the 1980s provides evidence that in some schools the cane was not used as a last resort, but administered regularly and abusively.  Moreover, other European countries have moved onto challenging parents?  Authority in the home, as part of an increasing condemnation of violence in society.  For all these reasons the return of the cane to British classrooms is highly unlikely, unless we wish to again defend our position over the physical chastisement of children.  In short, it is ill-conceived, legally problematic and socially retrogressive.





(vi) The Inadequacy of the In Loco Parentis Doctrine


It still remains unclear who is “in loco parentis” now that teachers have been forced to vacate the position with regard to corporal punishment.  Does the concept still apply and, if so, under 


�
what circumstances?  As discussed earlier, the teacher’s role in Britain was given a much broader interpretation that on the Continent.  Indeed it was said during a Hansard debate in 1976 that:





“In many of our more difficult areas the teacher is increasingly “in loco parentis”.  The teacher has the job of seeking to instil civilised values and a proper sense of order into very often extremely rebellious children”. (26)





However, the traditional definition of “in loco parentis” has in fact been inadequate for a long time, even before abolition of corporal punishment.  The idea was that teachers stood in the place of the parent and that parents’ rights were delegated.  As education became compulsory, however, there could be no automatic assumption of these delegated rights.





What needs to happen now is a re-appraisal of the traditional doctrine of “loco parentis” and the ways in which it can be applied.  For example, since the policy shift away from physical chastisement, we can say that teachers are now “in loco parentis” in a more limited sense.  There is still, however, a duty of care which teachers must carry out, but in the case of other aspects of “in loco parentis” it is a matter of defining when, and in what circumstances, it applies?  I would argue that the doctrine needs re-defining within a broader, more democratic notion of the school.  We need to ask what fundamental principles should be incorporated in school discipline guidelines.  The policy should send a positive signal about the working environment, rather than focus on a list of punitive sanctions.  This could include a “Code of Conduct” based on a guiding philosophy of natural justice; and the result of a consultative process with teachers, pupils, parents, governors and any other concerned parties, in order to foster ownership, representation and equity.  It is the principles, not a list of sanctions or roles of authority, which matter for ensuring that everyone’s welfare in the school community is recognised.  In this way, the doctrine of “in loco parentis” is not only updated in the light of new social and legal norms, more realistically defining the status of the teacher, but it can also be seen as a part of the process of protecting children’s rights rather than undermining them.





(vii) Children in Society Today


Abolition of corporal punishment has caused us to reconsider how we perceive children, not only in society in general and creates the concerns surrounding children’s rights.  At the same time, unruly and disruptive behaviour in the young is persuasive evidence for the “flog ‘em” lobby, that legitimising force is the only viable option left to teachers who have to instil discipline in the classroom.  Typically, the school is expected to respond to the needs of society as an enforcer of discipline, yet it cannot perform what the law does not allow.





Throughout this discussion we have noted the need to see children as people in their own right.  Yet institutions are remarkably resistant to change.  Traditionally children have been case in the role of powerless subjects, reliant on the ideologies of paternalism or libertarianism to modify or improve their position (Wringe, 1981; Freeman 1983).  Writers such as Holt (1970) and Farson (1970) claim that no institution impinges more on their daily lives than the school.  Moveover, support exists worldwide to extending rights to children.  Archard (1993) argues that





“Giving rights to children is a public and palpable acknowledgement of their status and worth.” (p169)


Indeed, Leach (1994) maintains that the phrase “children’s rights” is only needed because in the past they have been excluded from entitlement.  During the last few decades there has been a change in the climate such that the whole concept of giving rights to the child is no longer easily dismissed.  Further, given that “animal rights” is a phrase used with a fair measure of seriousness, talk of children’s rights must surely no longer seem absurd.





There are, nonetheless, conflicting views over young people and their position in our society with calls for protection for and from children.  The 1980s especially was a period of public outcry for increased protection rights with the tragic deaths of Maria Colwell (27), Jasmine Beckford (28), Tyra Henry (29) and Kimberly Carlisle (30).  Significantly, “much abuse of children is the result of corporal punishment which has gone wrong” (Freeman, 1983a, p113).  These cases also shattered the myth that children’s best interests lay within the family, and pointed to the fact that domestic violence was a legitimate matter of state concern.  Conversely protection from children is a debate forcefully heard particularly since the tragic death of James Bulger (31).  Here children’s wrongs rather than their rights attracted media attention with panic over juvenile crime.  This case helped to undermine the notion of children as innocents and was accompanied by a demonising of children with calls for stricter control and punishment.  Franklin (1995) argues on this point that





“society constructs the children it needs.  Instead of policies to protect children in the community, the government and media have preferred to promote policies to protect the community from children.” (p5)





Indeed, talk of some children being inherently evil echoes the Victorian views which we discussed earlier in the paper.  Moreover, the maxim that children should be seen and not heard may be given fresh interpretation.  Presently the New Labour Government is contemplating proposals aimed at creating children’s prisons, fast-track sentencing and nigh curfews. (32) This departure from children’s rights, or what Franklin calls “a policy retreat”, not only challenges the ideology of childhood as a time of innocence, but instead seeks to stress children’s responsibilities to society with little talk of their rights.





Protection from children can also be seen in forthcoming legislation concerning schools.  A proposed clause for the Education Act (1997) places emphasis on “physical restraint” of children on school premises, or beyond, such as during a school trip.  Under section 550A, a member of staff will be able to use such force as is reasonable to prevent a child committing an offence, injury or damage to people or property, or engaging in any behaviour prejudicial to the maintenance of good order and discipline.  Importantly,


“The clause was introduced as a result of pressure from the teacher unions, all of whom supported it!” (33)


The problem here is the relationship between physical restraint and corporal punishment, given that the latter can be defined as any attack on the physical body.  At which point does one sanction end and another begin?  There will need to be very clear guidance as to what constitutes physical restraint and in what circumstances.  Otherwise, children may well feel they are being administered corporal punishment.  Moreover, teachers may be legally vulnerable, especially if any injuries are sustained.  As we saw earlier in the discussion, litigation over personal injury and negligence has been filed by aggrieved parents in the past.





How much more will this be a possibility when on the one hand we say that corporal punishment no longer exists for all children in Britain, and on the other we extend the idea of “physical restraint”?  Is the new proposal then a retrogressive step?  Certainly it is potentially problematic.  Moreover, the proposal moves away from the more positive support mechanisms which schools have been developing in the absence of corporal punishment, and as alternatives to violence in the school context.





Ambiguities and contradictions can thus be seen in the way we view children’s rights in our society.  As we have discussed throughout this paper, the welfare of the child has been paramount and has been fostered through legislation in Britain and elsewhere.  Advocacy of 


children’s rights is an international phenomenon, with heightened media attention (EPOCH).  There is a danger however that, once espoused, rights are somehow felt to have become a reality.  We still need to translate the theory into practice.  What we have been more properly describing is the language of aspiration and entitlement.  Until there is sufficient political will, talk of children’s rights remain pious but empty rhetoric.  This raises a number of significant questions for schools and society; notably





Will the recognition of “children’s rights” actually make a difference to their lives?


Are the necessary resources available?


What are the staffing implications?


Do teachers have the necessary knowledge and skills? and


Is there popular support for a policy of promoting children’s rights?





In order to answer some of these questions at a general level, a range of ideas has been put forward.  Proposals for a Ministry of Children, Youth Councils and the creation of a Children’s Rights Commissioner have all been suggested.  In more concrete terms the appointment of Children’s Rights Officers in local authorities have demonstrated a commitment to children’s rights. (34) Comparative perspectives point to the use of ombudswork in New Zealand, Norway, Israel and Costa Rica. (35) As such, if we restructure the debates around operationalising or implementing rights and the sorts of initiatives needed to provide voice, representation, participation and empowerment, we move beyond children’s rights as a concept of ideology towards one of reality.  At school level, too, there are a number of possibilities such as Student/Pupil Councils and analytical models for children’s participation, as suggested by Hart (1995) which explores levels of genuine involvement and consultation.





In order to achieve this move towards children empowerment, Franklin maintains that





“adults.... must assume an enabling role that necessarily carries the germs of its own destruction.” (p18-19)





I would argue that it is in the interest of adults that children be educated and trained to assume rights and responsibilities.   Further, rather than seeing the situation as one in which giving rights to children may mean denying rights to adults, we need to give recognition to everyone having rights in the community and give consideration to how these can realistically be balanced, and how to reconcile situations when rights are in conflict.





Finally, it has been argued that implementing children’s rights is difficult because as minors they lack political power.  Accordingly





“Giving more young people the right to vote would not resolve the many difficulties which they confront, but it would place the responsibility for protecting children’s rights where it properly belongs.  Not in the hands of well meaning but potentially paternalistic adults, but with those who have the greatest interest in ensuring that those rights are not infringed: children themselves.” (ibid, p20)





Lowering the age of majority to 16 years would go somewhere to giving voice to adolescents, many of whom are young adults being treated as children.  But who would speak for those under 16 years?  Adult involvement and support will still be needed for the vast number of children in society.  This can clearly be justified on a number of grounds, but most significantly the future depends on how we treat children today.  Furthermore, the rights rhetoric masks enormous areas of life which legislation cannot adequately address and which remains dependant on the commitment and goodwill of adults in fostering a better society.  As the Millennium is upon us we are in an ideal position to reflect on how we perceive children in our society and to determine what needs to be done on a number of fronts, not only to continue the momentum, but to give value and meaning to the lives of those people who will ultimately be responsible for us all in the next century.
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