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Abstract

MP3 has become the first major buzzword of ttié@dntury. Love it or hate it, MP3 is here to stayt will

it lead to the death of the popular music as wewkitpor will it revitalise an industry that manyeleved
was already in a state of decline. The early ewigdesuggests that it is unlikely that MP3 will catke
demise of either the record industry or of copytidgw, but it is certainly the case that MP3 and it
associated technologies will have a transformagffect upon both. This article explores the deb#tas
MP3 has given rise to and evaluates the role that Is playing in shaping the future of contemporary
popular music.

By 1999 the word “MP3” had eclipsed “pornographg’the number one target for internet search engines
a position which the latter had held for almoseaatie. The phenomenal growth in the availabilitjredly
distributed digital music via the WWW at no costih@ consumer has spawned a new revolution in popul
music in ways that are surpass the invention of 78&, the “LP”, the 45rpm single, the cassetteg@nd the
invention of the CD and Mini Disc. Not since thedie” revolution of the late 1970s, have we witeeks
such freedom in the distribution of popular muditdeed, it could be argued that MP3 is far more
transformative than the previous format changesnaaiketing revolutions in that it changes the retathip
between artist and record company.

Opinions on MP3 are divided, one the one handeherd companies and a few rock bands are pointing a
MP3 as the Grim Reaper of popular music, givingatea free hard-earned and expensive properties th
denying the authors the rewards that they deserve.

On the other hand, others see MP3 as the saviaucolture that was already in a state of deciat.only
can bands now obtain immediate exposure to a mugddbr section of the public without having to breeo
entwined with record companies. But it has beemedghat MP3 has generally stimulated the market fo
popular music by exposing both old and new musice markets. CD sales, it is alleged are goingngh
not down.

As soon as the technology of MP3 began to gain lpoipy the legal cases emerged and these cases have
greatly shaped the debates over MP3 in often adietaay ways. Particularly as the cases tend tedided

out of court rather than in it. Thus the “law irtian” prevails over “the law in the books” suggestithat the

MP3 revolution caught the music industry nappingjckly becoming so significant that the record
companies cannot afford to kill it, rather they wém live with it and use it. In this way, MP3 iswing a
profound effect upon popular music cultures byipgtmore byte into the beat.

But how long will MP3 last? what is the MP3 abowtf?y is it so popular and why is it so contentioifre
importantly are we actually witnessing the declieghe hegemony of the record company or are w@lgim
seeing their reconfiguration in the face of a cliaggnarket.
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The first part of this article will explore the iss of MP3, part two will look at the legal impligats, part
four at the response of the music industry andraityihe music industry can do about it. Finallyha fifth
part the discussion will explore the implicatioddP3 for popular music culture and it will sum tige role
that law has played in shaping the future of popuoiasic.

MP3 and the issues that it raises.

The MP3 (full name MPEG-1 Audio Layer 3) is an audiompression format, which works by using
“psychoacoustic masking” to exploit the fallibiligf the human ear, drowning out various tones wiicah
imperceptible to a human listefiett thereby compresses the file without any netide deterioration in
sound quality and digitally codes the remainderstorage’. This is significant as it facilitates the proce$s
supplying music on the Internet, by improving od &rms of digitalisation in terms of time and meawno
space. This means that as long as the appropriate frésvame is available, then the music can be
downloaded from the Internet to either be playagdubh the computer’s sound system or downloade to
portable MP3 player or onto a CD Rom or Mini-didte recording of music files has previously been
possible,sﬁhowever devices, such as the Rio DianMR8 player, have been specifically designed to play
MP3 files.

Piracy

There are currently hundreds of thousands of MR2h(lbegal and illegal) sites on the Internet, ahd t
number is increasing. Lycos, one of the first seaggines to spot the potential of MP3, currentigates
over 500,000 MP3 files on the Internet. Most ofséaéiles can be downloaded free of chdrids useful to
split these sites into legal and pifatgpes of MP3 distributor.

The legal, professionally-run Internet music previ such as GoodNofsevhich is an Internet
record company, are not perceived as a threatetonéjor record labels because they neither infrihgé
copyrights nor do they have the commercial apgestl the major labels seékOf much greater concern to
the major record labels are the pirate sites, whiz$t unlicensed recordings of copyrighted maténi&P3
file format, and it has been suggested that thiése constitute the majority of MP3 sites.

With the right software, a programme called a Cpger “rips” or encodes a music CD and converts
it into an MP3 file. Akin to the process of recargipurchased music to a blank cassette, “rippisga i
perfectly legal act if the “ripped” music is beinged for private listening purposgst is covered by private
copying provisions. The legality of the action attenged when MP3 are uploaded to the Internettlaad
copyrighted piece of work is offered for public somption, without the copyright holder's permission
Also, once the file has been downloaded, they eaedsily passed between computers in the formnadie-
attachment$? This new generation of piracy has made the mapging and distribution of copyrighted
material both cheaper and also much easier. Ther siedume of sites, combined with the flexibility the
Internet, has severely challenged the ability efricord companies and their associated organisatsoich
as the Recording Industry Association of AmericeA® and the Mechanical Copyright Protection Sogiet
(MCPS), to halt the operation of these siteShe pirate MP3 sites move around the Internettimpdiles
for only a day and communicating through newsgroaipd many use FTP (File Transfer Protocol) sites
which are harder to search for than regular W\W\&s$it

3 A Thomas ‘MP3-Devil or Angel: An Analysis of Comgsion’ Entertainment Law Review999, p 202.

* Digitalisation is the process of converting infation which is comprehensible to a human into imaion which

can be understood by a computer, i.e. in the fdrBimary data.

® The standard WAV file took a long time to downlgadvhole album could take up to seven hours) angdavo

occupy 30MB of memory (a whole album would takemupst of the memory of an average PC), the samediecpin

Qear CD quality from a MP3 file would be about 2ltBsize ‘MP3: What a Rackettiet.magazine-eb. 1999, p 41.
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The record companies, understandably, are verigarof digital piracy'® and they argue that commercially
sold (legitimate) hardware devices, such as theDRéonond player, give illegal music a voice appegrio
legitimise the appropriation of copyrighted muSi€onsequently, the argument goes, MP3 deprivestsrti
and producers of any income due to them from thgiteate exploitation of their copyrighted wotklt is
estimated that unauthorised exploitation of cogyed music accounts for 5-7 per cent of the vafueald
trade. The RIAA claim that there has been a comeding fall in CD sales by 15-24 year olds, fromp2
cent of the total market in 1996 to 28 per cent988. Identifying increasingly easy access to M3 via

the Internet as a contributing factor to the decifnHowever, as will be shown later these claims are
contestable.

Control Issues

MP3 not only threatens the record industry’s pspffiut it poses an equally serious threat to tbetrol
over both their markets and also their copyrightadrests, the artists. Aside from the issues @ydght
piracy, the significance of digital downloadingtiat it enables artists to trade their music withibe need
for the manufacturer/distributor/retail models whicave allowed the traditional record companiegdm
dominance® MP3 has facilitated a change in the fundamentethisacture of the music business, as the
Internet provides a practical method of distribgtinto a mass public audience. This loss of domieais
therefore of considerable concern to record congzamiho fear that some of their established tdlevitl,
cease to want to be associated with the traditionatiel of record companies, favouring their own
operations. There is already some evidence ofraltie this direction as major artists such as Singsh
Pumpkind!, Radioheatf, Offspring and ChumbawumbBahave defied their record companies to release
recorded material$he main question remaining is how the record congsawill respond; will they try to
continue to hold on to their existing businesswir they develop new forms of WWW based operatiens
perhaps promoting and representing artist’'s intergsa vast plural market, rather than shapingntiier
particular markets, as at present. This role wilihf part of the later discussion.

Copyright Law Relating To MP3

In RIAA v Diamond Multi-media Systems?hdudge O’Scannlain summed up the current statavefith
relation to the Internet when he stated th@he' brave new world of Internet music distributieas built on
technologies which did not mesh perfectly withtandgslaw.” This broad statement plants some seeds of
doubt about the validity of the record industryfsim that the unauthorised copying of copyrighteatenal

in the MP3 file format actually infringes copyriglaw. This section will examine the position theus of
copyrighted material in the MP3 file format.

UK Law

Copyright laws in the UK are embodied in the Coghtj Designs and Patents Act 1988 (CDPA). The
CDPA establishes that the owner of the copyrigha work has the exclusive right to do, or to auser
“the acts restricted by copyright” which are set imusection 16(15> Copyright is infringed by any person

15N Miller, op. cit, p 247.
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prevented from releasing tracks in a MP3 file farmmatheir web site, even though the record compegne not
releasing them.
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> These can be summarised as; The reproduction tightlistribution right; the rental and lending tigihe public
performance right; the broadcast right; the cabfggmmme service inclusion right and the adaptaiigint. See A.



“who without the licence of the copyright owner da@ authorises another to do any of the actscesirby
copyright law.®® A compact disc contains three distinct copyriginid three respective copyright owngrs,
each of whom are entitled to the exclusive rigetsosit above with relation to their portion of BB.%

Section 17 of the CDPA grants the copyright owiner éxclusive right to copy. Section 17(2) stated th
copying includes storing the work in any mediumddgctronic means, however sound recordings, which
include MP3s, are not listed under the section thede is some uncertainty as to whether or not trey
included. If they are not included by the CDPA tlaes not necessarily mean they are permitted useca
section 17(6) provides that “transient” copies emasidered as “copying” under the CDPA. Therefthe,
transient copy made when an MP3 file is transmittacthe Internet would constitute copyfignd will be
unlawful if it is not authorised by the copyrighioer. In addition, private copying is not allowedhin the
UK except when it counts as “fair dealing”, a cqpiciat is explored later, or as “Time shifting”48). This
latter exception allows for the making of copiesr“private and domestic use of a recording of adcast
or cable programme”, whichrima facie,includes an Internet transmissian“solely for the purposes of
enabling it to be viewed at a more convenient titheMowever, MP3s would not be covered by this
provision as they have to be copied in order tdistened to - in other words the copy is made dut o
necessity, rather than for convenience. Theret) of the CDPA does not apply to MP3 and theecfoe
making of copies will be an infringing at.

It would appear that the exclusive right to reprtthn is only effectively maintained on-line. This
because the distribution right that is granted iy ©f the CDPA only refers to physical distributiand
therefore does not apply. Neither does the remtdllanding right found in s.18A, as “inclusion ircable
programme service” is excluded and the definitiequires that the items “will or may be returiy@iwhich

is not applicable to downloading. The broadcastiigit under s.20 is also non-applicable on-line as
“Broadcasting” is defined in s.6(1) as “Transmissioy wireless means”, thereby excluding the Interne
Finally, s.135(A-G) is applicable, yet limited aprovides the right to remuneration when a sowurding

is included in a broadcast, which is inapplicalde MP3, or a cable transmission. TBeetland Times Ltd v
Wills** case looked at whether or not cable transmissippbeal to the Internet and it was decided that the
application turned on the nature and operationhefweb site, thus excluding genuinely interactiitess
from the definition. So with respect to interactisiées, the producers of recorded music have néicéxp
rights to authorise inclusion nor to receive congation. This means that because MP3 sites araatites,
there is a gap in the current law, which is of édesable concern to copyright holders and owners.

So, in the UK copyright owners have limited, effeetprotection in the online environment other thiagir
exclusive right to reproduction. However, this paton is enough to make illegal the “ripping” ob€ and
the putting up and downloading of unauthorised nelt®ia the MP3 file format. Also, when the conten
provider places unauthorised illicit material or timternet site, that person infringes copyrighthis/her
own act of copying and by authorising the host ¢8mputer to make its copy.

WIPO Treaties

Ross ‘The Future of EU Copyright Law: The Amended PsapBor A Directive On Copyright And Related Rights
The Information SocietyCommunications Laywol 4, No 4, p 128, 1999.

%6 Section 16(2).

%" Firstly, there is the music composition (s 3($8¢ondly, the lyrics, these words are protectéetiteary works’
(s.3(1)) and belong to the lyricist, finally, onités recorded there is the actual sound recor@#q1)(a)-(b)) the
author (or owner) being the producer which invdyiatill be the recording company.

28/ Espinel ‘Harmony on the internet: the WIPO Parfances and Phonograms TredEptertainment Law Review
23, 1998.

29V Espinel,op. cit, p 24.

%0 A Ross,op. cit, p 131.

. 70.

32 M Rennie ‘EU Copyright Directive V Espinalp. cit, p 25.

5. 18A(3).

¥ EM.L.R, p 227, 1997.

3V Espinel,op. cit, p 26.

% WR Cornishintellectual Property: Patents, Copyright, Trademasksl Allied Right&" Ed, Sweet and Maxwell,
London, p 5391999.



Different legal systems approach the copyright@ssudifferent ways. The global nature of the In&dr
suggests that there is a need for universal acoordhis mattef! The World Intellectual Property
Organisation (WIPCY treaties; the WIPO Copyright Treaty and the WIP@fétrmances and Phonograms
Treaty 1996, were an attempt by the internationairmunity create a common understanding.

EU Legislation

In 1999, the European Union amended the “Copyrigtl Related Rights In The Information Society
Directive” (the “Directive”)?® which was intended to harmonise the European stapon copyright and to
ensure that the Member states ratified and maintia requirements of the WIR@aties. It also intended to
re-assess and clarify the existing European righteproduction and the authorised exceptions éontin
order to address electronic acts of reproductidhalso sought to strike a balance between therésts of
right-holders and the interests of information-eas®! The Directive contains most, but not all of the
amendments sought by the European Parliament Felisuary 1999 opinion on the Commission’s original
proposalt? The governments of all the member states will sgbently be required to amend their copyright
act$®in order to implement the directié.

Reproduction rights are at the core of copyright*faand have always played a key role in protectibg; t
drafters of the Directive envisaged this role ageasing in the “digital age”, as it saw materiaing more
vulnerable to exploitation than ever before onceais been converted into an electric format andbleas
transmitted digitally*® Article 2 of the Directive requires the wideninfitbe exclusive right of reproduction
to include: “... direct or indirectemporaryor permanent reproduction and in any form, in whml in part.”

A right that is granted to authors and also toteelaor neighbouring right holdet§.This is of great
importance to the issue of MP3, as the definitionludes temporary copies and makes clear that all
unauthorised digital copying is unlawftil.

However, these reproduction rights are subjecthto éxceptions contained in article 5 of the Dinagiti
especially article 5(2), the private copying exaamtwhich is an optional exception from the exolasight

of reproductiorf? This exception is good news for the music indussyit distinguishes between analogue
and digital copyind and recognises the impact of large-scale, digitalying upon the music industry. The
Directive states that analogue, private copying rbaypermitted in every case, provided right-holders
receive fair compensation, however where operaltiand reliable copyright protection and royalty sgpg
systems have been put into place by web-site apstate digital copying exception should, probaloigt
apply>! The wording here does clearly state that the eiemghould not apply to this situation, and this
issue will no doubt be the subject of further loisigy>* Consequently, the large majority of MP3 web-sites
would be excepted as extensive watermark techredagie not yet in place. However, when the Directiv

37V Espinel,op. cit, p 21.

3 WIPO was established pursuant to the StockholnvEation 1967.

39 Amended proposal for a directive on the harmorgatf certain aspects of copyright and relatetitdgn the
Information Society, Final COM(99), p 250, 1999.

M Rennie ‘EU Copyright Directive: May 1999 Amendrt®iio Appease Some Industry Sect@sT.L.R, p 123,
1999.

“1 A Ross,op. cit, p 128.

“2 Final COM (97), p 628 [dated 10.12.97].

*3The Copyright Designs and Patents Act 1988 in tke U

* The directive requires implementation by the Menfates by June 2000, however, this date is liteslip due to
the delay in approval by the council of ministers.

4> A Ross,op. cit, p 129.

46 :Copyright And Related Rights In The Informationcgy — Proposal of Directive/Background’ (10 Dedem
1997) <http://europa .eu.int/comm/dgl5/en/intpnaipliop/1100.htm#repro>.

4" For example, to performers for recordings of tipeirformances and to record companies for theartesee A
Ross,op. cit, p 129.

8 |bid.

9 For: “... reproductions on audio ... recording medide by a natural person for private and stricthgpeal use
and for non-commercial ends ... on condition thatrihbkt holders receive fair compensation.’

0 Which the first draft made no mention of.

1« ..Without prejudice to operational, reliable teatal means capable of protecting the interestb®fight holders’
5(2)(b)(a).

2 A Ross,op. cit, p 131.



comes into force in the future, digital watermarksd the Secure Digital Music Initiative (SDN/)
specification* may be more standard. A levy system, which woake tthe probable form of a tax on Blank
CDs and mini-discs, is proposed as a method toigeedfiair compensation. It will discourage the makof
illegal copies and, to compensate the right holdSmsilar systems have been in place in eleverhef t
member states for some time.

The music industry has reacted to this provisicthigsiopponents argue that it will do little to peat piracy
and will probably further encourage MP3 technologyympting calls for a technical, rather than tax,
solution® The UK government is unlikely to adopt this exeimptand the compensatory levy system, as it
would require a major change to UK copyright fwAccording to the Three Step Test which is setiout
the Directive, the exceptions only apply in certapecific cases, where it will not conflict withethight
holder’'s normal exploitation of the work, and wilbt unreasonably prejudice the legitimate interesthe
right holder. The private copying exemption fallog of the Three Step Test because in theorg, dguite
possible to control all of the uses of works orelgo they are “normal” and, therefore, the exempsioould
not be allowed’

On top of these optional exceptions there is a ratmg exception under Article 5(1) for temporarysacf
reproductiort® This is the most controversial element of the &ive™ because it is a departure from the
WIPO treaties. Its inclusion is justified as beingcessary for temporary acts of reproduction, sagh
caching® and browsing, which are “dictated by technolofylt achieves a balance of interests between the
copyright holders and the content deliveterbut it is also the case that the omission of sarckexception
would “significantly risk impeding the free moventasf works and services in Member Stat&sOriginally

it was proposed that the “temporary acts of repctdo” exception should include a provision which
dictated that authorisation should be gained frioendopyright holder, however this was deemed unaldek
because the issues of ISP liabfiftghat this would throw up, should in fact be desith under the E-
Commerce Directive, as it relates to all typesndéinet activity>

Another important element of the Directive is timti-piracy provision in articles 6 and 7. 6(1) whiequire
Member States to provide adequate legal protectiohject to a knowledge t&%tagainst circumvention
without authority of any effective technological asere®’ that are designed to protect copyrf§ht
Furthermore, article 6(2) requires protection to afforded against any activitfsthat are carried out
without authority and which enable or facilitate ttircumvention of effective technological measuiiéss
section imposes absolute liability and applies novidedge test. Article 7 legislates against theaesh or
altering of any electronic rights managem@nithout authority or making unauthorised use ghyighted
work which has had its electronic rights managenmgiormation altered or removed. These Articledhs

3 An alliance of the biggest players in the recogdiechnology and communications industries

** Which contains watermarks and in its second phadiedes screening technology.

*> Denton Hall ‘Briefing Note - EU Draft Copyright Rittive’, February,1999

5 A Ross,0p. cit, p. 131.

*Ibid.

%8 Article 5(1) provides there should be a manda@xgeption for: ‘Temporary acts of reproduction... Sasttransient
and incidental acts of reproduction which are degral and essential part of a technological pmdesluding those
which facilitate effective functioning of transmiss systems, whose sole purpose is to enable use nwade of work
or other subject matter and which have no indepangimonomic significance’.

%9 A Ross,op. cit, p 130.

% The process which enables ISPs to store frequeetiyested content closer to the users of the ISfidce. This
permits quicker access and reduces the use of sixpemansatlantic leased lines.

1 Comment 3, para 2 on Article 5: A Rosg, cit, p 130.

%2 Comment 1, para 2 on Article Hid.

%3 Comment 3, para 2 on Article Hid.

® This issue will be considered later.

% |bid.

% Provided the person does so knowingly or has redse ground to know he is circumventing such messu
®7“Technological Measures” means any technology,@esi component which is designed to prevent dbintne
infringement of copyright or related rights.

8 M Rennie,op. cit, p 126.

% Including the manufacture or distribution of desar provision of services.

© Any information provided by the copyright whicteittifies the work (e.g. ©2000 (right holders name))



Directive attempt to impose the protection requibgdWIPO for watermarking and copyright management
systemé§' and in fact they go beyond these requirementsubigwing not only circumvention itself, but also
any activities that are connected tdZitincluding the circumvention of digital watermargirand the
technologies which, it is claimed, can circumvebt\8.

It seems clear that the Directive will not be apglretrospectively, so acts of exploitation befibwe date of
ratification will not be affected by the DirectivéThe revised English Copyright act is likely to exd to
copyright owners the exclusive rights for: reprditue in both analogue and digital media; commundcat
to the publi€®, protection against circumventiéhThe exclusive reproduction right is likely to beatjfied
by an exemption of temporary copies, where theyptpmwith the requirements of Article B.There will be
an erosion of the Exclusive reproduction right wisere in Europe through the private copying excepti
however, it is not likely to be introduced in th& ks it would require the setting up of a levyteps’® It is
clear that this will go some way to filling in tigaps of the UK law in relation to digitalisationdawill grant
more solid protection to copyright holders on thieinet.

The enforcement of copyright laws

The discussion in the previous chapter demonstraiesthe unauthorised copying of copyrighted materi
as MP3 files infringes the copyright laws. Cleathis poses a threat to the interests of the mnodigstry, to
their own profits and to their artists’ income, antbre controversially, to their dominance withire tmarket
place. Consequently, legal action can be takenewvtier identity of the original infringers can baetmined
and evidence is available to show they postedriging material on to a sifé The International Federation
of the Phonographic Industry (IFPI) promised a kgibcrackdown” on illegally-copied music and clagne
to have shut down over 30 sites during the lattentims of 1999° In 2000, the British Phonographic
Institution (BPI) took action against upwards oktve sites a week, compared to twelve a month 8939

In America, the Recording Industry Association afhiérica (RIAA), the US equivalent of the BPI, havad
been shutting down MP3 sites, however the RIAA mase recently been taking a slightly harsher line
against the users as well. In one example, the Rippgroached the University of South Carolina reigara
student who was creating illegal MP3 files. Ther@giie Mellon school was also threatened with a Ugws
which led to 71 students being disciplined forghé MP3 usé? As well as actions against pirate sites,
Internet Service Providers (ISP) have also beegetad. ISPs infringe copyright law if they do nake
down the infringing content once they have becomara of its illegal content, therefore, organisasidike
the IFPI enforce laws through notification and takevn procedure® The ISP’s have to either delete the
infringing content directly or they contact theirstomers in order to do so.

L A Rossop. cit, p 132.

2 bid.

" The issues of which will be discussed later.

" bid.

"5 Article 3, which widens the existing right, gradiey the Rental Directive (1992) and the Satelibective (1993).
However it is unlikely that this will apply to MR8ue to the ambiguity in the meaning of ‘public’laternet access is
generally on an individual basis therefore not jmubl

® A Ross,op. cit, p 132.

7 bid.

"8 1bid.

"9 N Bortloff, ‘Internet Piracy - notice and take-dow

<http://www.ifpi.org/antipiracy/internet_piracy.htenl

8 «Crackdown On Web Music PirateFhe Scotsmarl Nov 1999,
<http://www.globalarchive.ft.com/search-componéantx.jsp>.

81'UK music must tackle internet’ (2000)
<http://news2.thls.bbc.co.uk/hi/english/businesskid%5F663000/663845.stm>.

82 3. Sullivan. ‘RIAA Suing Upstart Start-up’ (1999),
<http://lwww.wired.com/news/business/0,1367,3255%10>.

8 The IFPI's procedure is: the site is firstly chettke order to identify illegally posted sound filése Service
Provider (SP) is identified, then where possiliés(is rarely the case) the site operator is ifiedtia cease and desist
notification is sent to the SP with the inquirydisclose the site operator’s contact details argrev possible, also sent
to that site operator, if the SP does not compdy thre contacted again demanding action and anmuulegal steps
against the SP should he not comply within 24 hawrBortloff , op. cit



It is clear that the main driving force against thattle” against piracy in the USA is the RIAA. &sn be
seen through case law, which will be examined Jdtex RIAA have sought to attack different aspexdts
MP3 technology in order to arrest its developm@&hey have had varying degrees of success and fas ca
have thrown up some interesting and potentially alging precedents.

RIAA v Diamond Multi-media Systems Inc.

The case oRIAA v Diamond Multi-media Systems ficoncluded in 1999. In this case the music industry
regarded MP3 players as legitimising the MP3 filel aherefore as a tool of piracy and a threat to
themselvesDiamond Multi-media had previously developed amddpced the Diamond Rio PMP 300, a

lightweight and portable device that can download atore MP3 files from a computer’s hard drive and
play them back without a computer. Much like a Swvglkman®

The RIAA applied to the US District Court in Califoa for a preliminary injunction to prohibit the
distribution of the device pending trial. The RIA#aimed that the Rio was a “digital audio recording
device” which violated the Audio Home Recording A&92 (AHRA), a federal statute which prohibits the
import, manufacture or distribution of any such idevor equivalent, which does not incorporate ari¢he
Copyright Management System (SCM%)The district court refused to issue the injuncfiband the RIAA
appealed.

The Ninth court affirmed the denial of the injurmct] holding that the Rio did not fall within thefahétion of

a digital audio recording device. This was becdhseAHRA requires the device to be capable of m@aKka
digital audio copied recording for private use”.dén the Act the recording is defined as a repradogct
made either “directly” or “indirectly from a transssion”, of a “digital musical recording® which is “a
material object in which are fixed ... only sountianaterial, statements or instructions incidetdahose
fixed sounds.” The Rio can only directly reprodunasic files stored on the hard drive of a standard
personal computer and, therefore, this is not gitali music recording” as it contains other infotia.
Hard drives are also excluded by the AHRA as themtain other fixed programmes, such as word
processors and spreadshééts.

Thus a loophole is created where music files cafidasdered” through home computéfsHowever, the
court recognised this loophole with Judge O’Scanngating that it was an intentional circumventidin
was also held that the Rio can not indirectly rejpee a digital music recording from a transmissiofhe
outcome was that the AHRA did not apply to the Deawh Rio in either circumstance and there was no
statutory basis on which to interfere with its imtion and sale. The Diamond Rio player would deo
legal under the US Digital Millennium Copyright ADMCA), because it does not fit under its anti-
circumvention provisioré in the ways that were discussed above. Even thBigimond Multi-media were

8 RIAA v Diamond Multi-media Systems Inc, US Court oApinth Circuit 15th June 1999. Hereinafter refdrte
asRIAA v Diamond.

8 A Thomaspp. cit.

% As required by section 1002 the SCMS preventsisenpying of copyright works which carry corresgorg SCMS
codes.

87t found that the Rio would qualify as a digitaidio recording device, however the judge was niisfed that the
device infringed the Act’s anti-copying provisioas it was incapable of making serial copies and KBS do not
carry SCMS codes.

8 News SectionEntertainment Law Review999, n 120.

8 ‘Digital music recording’ does not include ‘a made object in which one or more computer prograresfixed’
unless such programmes are incidental to the nsasinds stored on the hard drive (s.4, Audio HonmmREng Act
(AHRA) 1992, 17 U.S.C. (5)(B)(2). Cited in RIAA diamond Multimedia Systems, Inc).

% News SectionEntertainment Law Review999, n 21.

%1 As it records from the hard drive and even if é#ssstored there as a result of a transmissiomitisecording from
the transmission only from a recording of it. Theref it falls outside of the act.

92p Veravanich 'Rio Grande: The MP3 Showdown at HigliNin Cyberspace’, UCLA Online Institute for
Cyberspace Law and Policy (1999) <http://www.gsela.edu/iclp/veravanich.htm>.



victorious, they nevertheless agreed to incorpoaagerial copying prevention mechanism into the’Rio
even though both sides were probably that it winalde little practical effect.

The situation in the UK is similar as the cas€8&S Songs Ltd and others v Amstrad Consumer Etectro
plc and anothef illustrates The focus of this case was a tape-to-tape recam#CBS argued that Amstrad
had “sold the machines in such a way as unlawfidlljncite members of the public to commit an offenc
under s.21 (3)(a) of the copyright act of 1956, alshprohibited the making of infringing copies of a
copyright work.®® The House of Lords rejected CBS Song’s ¢asm the basis that “there was no liability
on a manufacturer of a device which was capableenfg used for unlawful purposes, where the dewias
capable of being used lawfully and where the mastufar neither had control over the device aftés sar
was actively encouraging unlawful usé”.

CBS Songs v Amstrasl analogous t&RIAA v Diamondas it centred around the record industry seeking to
obtain an injunction on technology that facilitategying of copyrighted materi&l.In his judgement, Lord
Templeman took an approach that still finds a resoa today in relation to MP3 and other recording
devices in-so-far-as he addressed the issue @biln¢’s ability to allow such injunctions.

In these proceedings the court is being askedrbididhe sale to the public of ... the tape recorder
... The court has no power to make such orders asigepiare not qualified to decide whether a
restraint should be placed on the manufacttffes.

Lord Templeman then went on to observe that ihésrble of Parliament to place such limitations. afso
made the point, which has been echoed in the disnusver the Copyright and related rights diregtithat;
“Parliament might take the view that any such eastrand prescriptions would constitute an unwdaiale
interference with the development of the electramitustry and be ineffectivé®

Judging by the response to the decisio€BS Songs v Amstrai is highly likely that an injunction would
be prevented in the UK. Therefore it would app&at aictions against manufacturers of hardware deditp
record, but which can also be used for lawful aggpion, have little chance of succé¥s.

The failure of the decision in RIAA not to prevehe distribution of copyrighted MP3 files has a rnemof
ramifications. This “hastily conceived lawsuff* has weakened the American Home Recording Act (AHRA
which was drafted to control particular devices, mecessarily the information that the devices gssed and
used. Furthermore, statutes like this run the ofskecoming obsolete due to technical innovatidwsyever

it is claimed that this will not happen with the @A or, in fact, the EU legislation as they regulate
information rather than devicé¥.

% A Thomaspp. cit, p 203.
% There has been another interesting postscripig@#ise; as was noted, one of the main defencethaithe Rio
player was not itself capable of making copies. Eesv shortly after the release of the player akh@mogramme’ was
created which allowed users to do just that, dvadld users to ‘port’ out of the device. News Sextitntertainment
Law Review1999, N 121.
zz [1988] 2All ER 484, hereinaft«€tBS Songs v Amstrad.

Ibid.
7 Every tape recorder confers on the operator whyiaes a blank tape the facility of copying... No mtacturer
and no machine confers on the purchaser authoritppy unlawfully. The purchaser or other operafdhe recorder
determines whether he shall copy and what he sbpil. By selling the recorder Amstrad may faciétabpying in
breach of copyright but do not authoriselibid. at 492.
% A Bebawi ‘Pandora’s Digital Jukebox - The Dematésiion of an Art Formin House LawyerFeb., 1999.
% Facilities for recording and reproducing incorpedhin machines...are capable of being utilised bynbers of the
public to copy published works of the entertainmiedustry and thus reduce the demand for the aigiorks and
recordings of the entertainment industry itsaif. cit.,p 487.
10 0p. cit.,p 498.
10111988] 2All ER,p 498
102 A Bebawi,op. cit
183 R Menta ‘RIAA Strikes Again! Sues MP3.coit2000)
<http://mwww.mp3newswire.net/stories/2000/riaavmprdlk.
104p veravanichop. cit



Lycos/FAST Cases

In addition to the Diamond Rio case the legal axtiagainst Lycos and FAST are important in detangin
the legal position regarding MP3 technology. Lycib® well-known search engine company, spotted the
potential of MP3 and updated its service to se&wctMP3 files. “MP3 search” offers links to over G000
files and uses the database of a Norwegian comgalied FAST search and transfer (FAST). However, th
facility attracted the unfavourable attention oé thondon branch of the International Federatiornthef
Phonographic Industry (IFPI), who brought an actagainst FAST for contributory infringement of
copyright, which occurs when a party knows of thigimging act and either furthers that act or cimities

the means to infring®> This, in effect, held Lycos responsible for thetenial which it locates’® An IFPI
spokesperson suggested that virtually none ofitbe that were posted by Lycos had the permissfadhe
copyright ownerS” and that “FAST had developed its search enginéwsoé to encourage systematic
copyright piracy by searching all MP3 files worldde.™° To succeed in this case, the IFPI would have had
to prove that FAST has knowledge of the direct cighy infringement and participated substantiatlyiti*®®
This, however, could be proved because that th@d.gervice includes a web-site with links to MH8sfi
that have been compiled by the company, furthernioeelycos server would have carried out reliapilit

tests to check out the servers on which usersMiRg files*°

A few weeks later, Lycos was sued by the RIAA fontibutory copyright infringement. This was brotigh
in Europé'! because US search engines are protected undepfotiee “safe harbors” of the Digital
Millennium Copyright Act*? The “harbor” applies to “Information Location Tedlwhich covers search
engines and protects from liability a service pdeviwho uses these tools to refer users to ahsitecontains
infringing material if, once it has been notifiedl material, promptly removes or disables accesthé&o
material**® In addition it is apparent that the RIAA will alemcounter problems of evidence in prosecuting
the case, as it is necessary to show that Lycosiatr@nly linked to infringing sites, but that theyso
downloaded them, which will be difficult to proefé‘.

This case, along witRIAA v Diamondstrikes at the heart of the efficient working atelelopment of the
MP3 file format. It is apparent that in all of tleesases the record industry are witnessing thatriat music
is occurring either with or with out them and tktaé “suits are their way of trying to slow down tiéernet

so that they can control {t® to scare off potential infringers, such as “RiatRmm” that purports only to
list links to legal MP3 filed*®

Recent Cases

The following two casedyiP3.comandNapsterare recent actions that illustrate RIAA’s new liofelegal
attack which is to focus efforts on the applicatafnthe MP3 file within a commercial environmenhid
approach throws up issues of consumer rights am&IAA’s true motives.

MP3.com
RIAA brought an action against the MP3.com site dopyright infringement by their new services. “My
MP3.com”, for example, is an online collection ob€£ owned by the members, to which can be gained

1953 Adermann and M Paez ‘Down and Dirty with The DMCZ999)
<http://www.mp3.com/news/267.html>.
198 R Lemos ‘Music industry takes shots at MP3' (1999)
<http://cst.net/chris/Music%20industry%20takes%2 @s¥@0at%20MP3.htm>.
97T Morris ‘Music Boxes In Cyberspace’ (199Bhe Times
(April) < http://www.marriottharrison.com/mh13-2.htm>.
198 |FP| statement, R Lemosp. cit
199 A Thomaspp. cit, p 203.
0 pid.
MR Lemospp. cit
M2 Title Il of the 1998 Digital Millennium Copyright &, the "On-Line Copyright Infringement Liability Litaition
Act" 17 U.S.C. § 512.
13 3 Adermann and M Paeap. cit
41t has not been possible to locate the outcontkesfe cases but judging by the fact both compatilesffer and
advertise MP3 searches, it can be assumed thatvieyvictorious.
iz Lorraine Comstock, a spokes person for Diamond\Ritimedia, see R Lemosp. cit
Ibid.
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anywhere in the world through a networked compulbe collections are compiled by using two seryices
“instant access"’ and “beam it up™® which appear to be valid and innovative ways aeasing music that
customers own on the net whilst actually promoting sale of CDs: which is just what the RIAA should
support*® However, the problem lies in the fact that the imu#es transferred into the individual’s
computer are actually from MP3.com’s database ¢®@Ib copyrighted CDs and not from the actual CD
recordings that are owned by individual custom&he company bought the individual CDs and trandlate
each one into MP3 format. The RIAA’s claim is thét:is not legal to compile a vast database of our
members’ sound recordings with no permission antlaemce. And whatever the individual's rights teeu
their own music, you cannot exploit that for yoompany’s commercial gairt®

In America, the exclusive copying right of the cagit ownet?! is contained in the Copyright Act 1976.
The rights of user lie in the Audio Home Recordig of 1992, which states that a customer is etitb
make a digital copy of a piece of copyrighted miatefor personal us&? However, this defence was not
available to MP3.com because it was doing the eapgind not the custom&r therefore: “MP3.com cannot
stand in the shoes of its uset&”Instead, MP3.com invoked the fair use defenceojpydght law, which
permits commercial parties to make copies of cgbyead works under certain circumstances, sucheas th
broadcast of a movie clip in order for it to beiesved!?® However, MP3.com’s claim to “fair use” was
torpedoed in Judge Rankoff's judgement which diited the four main factors of the defence. Finsis
“purpose and character of us&’ The purpose if My MP3.com was commercial in hdtad taken money
from sponsors, plus the defendant had simply reqggedk the recordings to facilitate their transmissio
through another medium. Second, the recordings werelose to the copyright protection. Third, Wt
amount and substantiality of the portion [of thepyright work] used [by the copier] in relation tbet
copyrighted work as a whole.” It was undisputed the defendants copied and replayed the entiretiyeo
copyrighted work and therefore fell outside the-fese doctrine, which “ ... frowns upon copying whole
works”.*?’ Particularly where the exact reproduction of thos of copyrighted works in their entirety, for
a commercial profit purpo$€ has taken place. The fourth part of the fair usetrihe focuses in upon the
“potential market for or value of the copyrightednk. This part addresses MP3.com’s argument tkat it
service actually promotes the sale of CDs becauseperson has to prove that they own a copy of the
recording already. Judge Rankoff dismissed thisrment stating that:

Any allegedly positive impact of the defendant’sidties on the plaintiff prior market in no way
frees [the] defendant to usurp a further market tieectly derives from reproduction of the
plaintiff's copyrighted works.

In addition to these four factors, the defendatenapted to advance a consumer rights argumentniclgi
that it provides a useful service which would othise be served by pirates and that the public would
therefore be denied access to alternative techpofddrhis was unequivocally denied by the judge who

17Where CDs that the customer has purchased ohlinagh several of MP3.com’s partners, can be itigtan
transferred, as soon as the credit card is autithrie their “My MP3” account, even before the Gielivered. See M
Learmonth ‘Analysis: Why the RIAA sued MP3.cqrt2000), January 26,
<http://www.cnn.com/2000/TECH/computing/01/26/riaa.ngod.idg/index.html>
M8 \Which allows the customer to put an already-ow@edinto a computer’s CD-ROM drive which recognigies
CD, and its songs are then transferred to the mests accountibid.
1193 C Dvorak at Forbes.com ‘piracy, bootlegging tredt’,
<http://askj.about.com/main/metaAnswer.asp>.
120 A letter sent to Mr Robertson, MP3.com’s chief@xt@ve, by Hilary Rosen the Chief executive of RIAA. See S
Robinson ‘3 Copyright Lawsuits Test Limits of New DajiMedia’ (2000) 2% January,
<http://www.nytimes.com/library/00/01/biztech/atéis/24onli.html>.
21 This prohibits anyone but the copyright owner frmraking a copy of a recording.
22| Anderson ‘Can MP3.com survive the lawsuits?’ @Q@ebruary 2,
l<22ttp://www.cnn.(:om/2000/TECH/computing/02/02/mp3.si;mlzdoubts.idg/index.html>

Ibid.
124 EAQ About RIAA’s Lawsuit Against MP3.conghttp://www.riaa.com/tech/press/022500.htm>.
125 Andersonpp. cit
126 \Whether its use is of a commercial nature or isytn-profit educational purposes.
127 Neil Rosini, in L Andersomgp. cit
128 EAQ About RIAA’s Lawsuit Against MP3.conap. cit
129 As suggested by Andrew Bridges the attorney irRizeDiamond case, L Andersoop. cit
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ruled that copyright is not designed to “afford somer protection or convenience, but to protect the
copyright holder’s property interest”. He statedttthe consumer protection argument is nothing rtizae a
claim that copyright can be infringed if there is@sumer demand for it, which, it could be argusdhe
underlying justification for my MP3 and the Napsservice.

An interesting postscript to thdP3.comcase, showing the fickle nature of the industsythie decision of
MP3.com to settle out of court with the major lahelnd then to enter into a licensing agreemeniiniche
“my MP3.com” service. Furthermore, and more corgrsially, MP3.com turned from being “champion of
the people” to openly criticising the Napster seeyistating that “any such distribution would capsgential
detriment to both MP3.com and the artists who upkbair music to the websité®

Napster

The most important MP3 related action was broughthe RIAA against Napster, a music file sharing
Software Company. The outcome of the case is eggdotdefine how books and movies, as well as music
are distributed on the net. The RIAA sued Napsiecobntributory and vicarious copyright infringenhemd
related state law, alleging that the system enades encourages piracy, either by downloading girat
songs or by sharing illegal filé3' Described as a “giant online pirate bazd&rNapster software is run like
an MP3 file sharing chat room, enabling users lio tta other users, explore their music collectiand to
trade and collect MP3 fil€$® In addition to this, it has a search facility whican list all the songs of a
particular artist contained in the librarf@§Napster does notify its users about copyrightessi although
the RIAA alleges that this is not enough and thattally all file traffic is unauthorised®® This case raised
the question as to whether or not the product natufers are liable for the way in which their deg are
used™*’ Napster argue that they do not participate ingyiteecause the songs are never on their servey- th
come directly from other users accoufifsThe RIAA response to this point is that, “Copyti¢ggw has long
recognised that someone who materially contribtaesfringing activity, with knowledge of that aetty, is
liable for copyright infringement as if that persdid the copying him or herselt* In fact, it was decided
that Napster would be held liable for damages. ddwat denied Napster the protection, against thiality

of users, offered to Internet service providerseuntthe Digital Millennium Copyright Act, making the
[Napster] liable for the action of its uséfs.

However, this was only the first chapter of the Btap litigation. In a highly criticised move, thetists,
Metallica and Dr Dre, brought their own actions iagh Napster, for copyright infringement. Metallica
claimed that 1.4 million copies of their materiadne downloaded in a 48-hour peri8dThey then provided

a list of 300,000 screen names, which had beervadan downloading material, which Napster thed ta
take off and ban from the service: “Never befors &aingle move by a band disenchanted so mangdrard
fans - ones who may have bought CDs and merchaadigeow.**? This action has had the double impact
of making the artists look greedy, and Napster lldakthe heroes of the public cause.

130«Napster Closure Threat’ (2000),".3une,
<http://news6.thdo.bbc.co.uk/hi/english/businessaid¥5F789000/789123.stm>.
izi D Reece ‘RIAA Sues Napster’ (1999http://www.mp3.com/news/471.html>.

Ibid.
133 3C Dvorakpp. cit
3% |bid.
13%As a condition of taking an account, users hawagree that they ‘will not use the Napster servicatringe the
intellectual property rights of others in any waltiey are warned that, ‘Napster will terminate tbecaints of users
who are repeat infringers of the copyrights, oeothtellectual property rights, of others.’
<http://www.napster.com/dmca.html>.
138 ynda Pelliccia (RIAA spokes person). See J SulliRIAA Suing Upstart Start-t1999),
<http://www.wired.com/news/business/0,1367,3255%10>.
1373 Sullivan,op. cit
138 3C Dvorakpp. cit
139EAQ About RIAA’s Lawsuit Against Napster’ (2000),
<http://www.riaa.com/piracy/press/031300.htm>.
140:Court Blow for Napster’ (2000)"9May,
< http://news6.thdo.bbc.co.uk/hi/english/entertaintireawsid_741000/741824.stm>.
1414MP3 sites accused of music hijack’ (2000)"1ily,
<http://news6.thdo.bbc.co.uk/hi/english/world/amasitiewsid%5F829000/829668.5tm
142B Hammersley ‘Music For A Song’ (2000),"4uly,
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In June 2000, pending the appeal of the first jutg®, the RIAA filled for an injunction against Naer to
shut down its service until the trial. For the gitebe shut down, the RIAA had to show that theusid,
would suffer “irreparable harm” if Napster wereoalied to continue. The second part of this actios the
main point of contention in the whole of the MP3Jdi, and this was whether or not it causes harm by
taking away sales? A study by Peter Fader showad/thper cent of Napster users use the servisample
the music before buying the CD, backing the classgument of pro-MP3 campaignéf3.n addition to
this, Courtney Love, who uses MP3 to showcase laemal, stated that “there were one billion dovenls
last year, but music sales are way up, (approximaeper cent according to the head of Napster,kHan
Barry) so how is Napster hurting the music indusfy This sentiment was backed up by Limp Bizkit who
performed free gigs sponsored by Napster, argiiag“MP3s are only helping the band sell more résor
and reach more peopl&®®

Second, the RIAA had to overcome Napster's defemtich invoked the AHRA, the same law that had
previously protected Diamond Rio. The AHRA prevetdpyright suits from being brought when they are
based on the “non-commercial use by a customer difji¢al recording device or mediumi{® therefore
downloading through using the Napster is legal. kloav, the RIAA argued that even if it is legal fbe
users: “it is entirely different for a commercialtiy to create a business that induces users thatd**’ In
their defence, Napster used the same argumentiditided the Betamax case in 1884that a device is
lawful if it can be used for legal as well as ib¢gurposes. The final and most adventurous defeolees
the Microsoft casé’. Napster's defence team attempted to advance trast defence in which they
argued that the RIAA is “misusing copyrights fottismompetitive purposes” and therefore they shdas#
the right to enforce the copyrighfS.The RIAA counter-argued by stating that they wesethe plaintiffs in
the case, instead the real plaintiffs were thediidual music publishers and record companieall..of
whom have partnerships with multiple legitimatentealogy companies:™

In July 2000, Judge Patel denied Napster's defarg@ments and granted the RIAA a temporary injamcti
against Napster, which ordered the site to remallecopyrighted material from its service. In order
comply with this instruction, Napster would havestaut down its service. However Napster appealed, a
were granted a temporary stay of the injunctiolgwahg the company to continue to provide its file
swapping service to its alleged 38 million users.

If the RIAA do succeed at trial they will have tover a final hurdle; the fact that it is going t® \ery hard

to shut Napster down. While Napster's central san@n be ordered to go off-line by the court, the
distribution network which allows users to shatedfionline, would be far harder to close down. Tose
this network down would require thousands of injiores against individual users to halt the wideagdre
trading of online conterit? Furthermore systems such as Gnuttella will be atnimpossible to close
because they are totally decentralised, so evearigmal copyright owners cannot shut them down.

It has long been believed that a smarter movehi®RIAA, rather than to force Napster's closureyldde
to seek co-operation with a view to incorporatingn@e encryption technology so that music could be

<http://lwww.the-times.co.uk/interface/insight/anabistory566.htm>.
143M Learmonth ‘Napster Leaps to Its Own Defence’ (2036 July,
<http://lwww.thestandard.com/article/display/0,11%593,00.htn.
144 M Ward ‘Doing The Rights Thing’ (2000), 3Qune,
l<4k51ttp://news.bbc.co.uk/hi/engIish/sci/te(:h/newsioD_(}iIlID/809831.str:ﬂ

Ibid.
146 3 Borland ‘Napster: Downloading Music for Fred.égjal’ (2000), & July,
1<4f;ttp://news.cnet.(:om/news/0—1005-200—2198482:html

Ibid.
148 Sony v. Universal City Studios, 464 U.S. 417 (1984
149 United States of America v. Microsoft Corporati@hA. 98-1232; State of New York, ex rel. Eliot Seit, et al., v.
Microsoft, Corporation <http://usvms.gpo.gov/>.
150 M Learmonthop. cit
51 bid.
152«Napster Closure Threat’ (2000),".3une,
<http://news6.thdo.bbc.co.uk/hi/english/businessAid¥5F789000/789123.stm>.
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distributed legitimately. By closing down Napstle tRIAA face the distinct possibility that they ile
shooting themselves in the foot. This is becaus@sia has already shaped consumer behaviour
significantly and there is no guarantee that MP8ruiswill return to their previous patterns of sglel
consuming legitimate music produétd Evidence of this shift in consumption can be foimdhe upsurge

of interest in Napster's competitors, Gnutella,idgrthe short period during which the injunctionsnia
force - MP3 consumers merely sought new sourcéesf This indicates that users are unlikely ttune to

the traditional consumption model for recorded mudi also suggests that the record companies, are
therefore denying themselves access to a markeprésing of 38million customers. This observationswa
recognised by Bertelsmann A% the media group which owns BMG. On Octobef 2000 they broke
ranks from the RIAA to propose an alliance with Bkap in order to create a membership-based sydthen.
terms of the agreement state that once Napsteemait the membership system, with the BMG
financial support, then it (BMG) will part with thether three companies who are involved in the
action and withdraw. Once this takes place, therGBMIl make its music catalogue available to
Napster> The aim of the membership system will be to obtalmalance between keeping the in place the
existing user-base and creating a system thatdep#able to record industry. BMG hope to achievs th
solution by providing Napster members with a higialgy file sharing system, with added convenieand
features, that will preserve the Napster experiewbde at the same time providing payments to the
copyright-holders. This move will, however, haveimmediate effect upon the case against Napstesec
the remaining members, although welcoming the [plas of collaboration still argue that “the curren
Napster model ... continues to infringe and as stizhannouncement does not affect the lawstfit.”

It is clear that the proposed membership systeindeilelop at the expense of the availability oefrausic

on the file sharing system, because members wiik ha pay for their subscription, however Napstame

that there will still be some free downloads aud#a Two possible outcomes arise here, the firghad
Napster's supporters will accept the benefits & finoposed membership system and remain loyal. The
second outcome is that as the BMG/ Napster propggadtively undermines the basic ethos of the Maps
project then the users/ consumers will migrateh dther systems and the whole legal process vatem
than likely start again.

But the question has to be asked as to how longtdapould have survived without making some kihd o
move. Not only was there a fair to good chance apdter losing the RIAA court case against them, but
there were also queries over the continued finan@aility a free system that relied solely upalvartising

for its survival. It was clear that if Napster waaitto develop alternative income streams then dpired an
amicable working relationship with the music pulbtiss was really the only way to achievé®{tFinally,
there were concerns about how long the MP3 commugyitem itself could continue to work in its origi
form.

As described earlier, file sharing communities,hsas Napster, rely on their customers sharing ettwdr's
files and not drawing the files from the Napstawvse and therein lies the problem. Recent reseanctihe
Gnutella system showed that 70 per cent of users wantributing nothing to the service, just consignA
minority of users were supplying the majority oé tillions of users® and it is highly likely that a similar
proportion is also true for Napster. This trenddamentally undermines the whole of the file disttibn
system and could be damaging in three significamswFirstly, it will stagnate the service becassdew
people cannot continue to supply the consumersicidus thirst for quality downloads, therefore redg
the future attractiveness of the service. Secorillig,small group of active providers will eventyddecome

153 B Hammersley (2000),

<http://www.the-times.co.uk/interface/insight/anabfistory731.htm>.

154 Bertelsmann’s newly formed e-commerce group, Bei@Gudes web based media heavyweights such as B&L.c
and CDNOW and the company is the world-wide leadimigrnet provider among media companies.
155 'Bertelsmann and Napster Form Strategic Allia(@@00),
<http://www.dealinfo.com/BeCG-Napster/>.

156 'Napster in Bertelsmann Deal' (2000),
<http://news.bbc.co.uk/hi/english/business/newsi)0D00/1000463.stm>.

157 A Yeates ‘Personal vievirhe Daily Telegraph8” November 2000, p 4E.

1%8M Ward ‘Why Napster could be a tragedy for the 1f2600), October,
<http://news6.thdo.bbc.co.uk/hi/english/sci/teci/siel%5F948000/948448.stm>.
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overwhelmed if the burden is not shared and widléo much longer download times, thus removing the
attractiveness of both the service and the teclgyol@hirdly, this trend could leave services such a
Gnutella, vulnerable to attack, as the relativehal group of active users providers means thatetle a
more manageable number of users against whichdtigns could be enforced. It is, however, likelgttthe
overall number will remain fairly substantiaf but this substantiality did not, for example, detketallica,
who enforced its action against 300,000 users.

Although it is possibly that this trend will turfifenany users of the free services, if the fundataldmasis of
the system remains and the price remains reasottadatea lot of the users will stay with the servicel
other users may be attracted to the more profesisiand legitimate, sit€” But if the revised Napster
service merely turns out to be an extended adeengsit for BMG, or the downloads are set a highepffiar
example, similar to that of a CD, then the usefsmdve elsewhere.

MP3 file sharing systems like Napster will cleaplay an important part in the future of digital tdisution

of music and indeed other media such a films okerlhternetRIAA v Napsters therefore an interesting
test case as its repercussions are not just linbitedusic. They will, for example, also shape thwife of
new digital formats like MP4, which allows films tee “ripped” and distributed in much the same way a
MP4 1% Unfortunately, the early indications suggest thatfilm industry have not learned the lessonsef t
Napster cases.

The Motion Picture Association of America (MPAA)high is a coalition of the major film companies and
the film industries equivalent of the RIAA, have=d with the RIAA, initiated a lawsuit against Scoaifile
sharing service that includes the distribution ioleo files. The precedent 8IAA v Napstewould suggest
that the opposite effect will be realised on Sawmuthat which was intended. The action may, in,faeve
the consequence of introducing millions of new sdera new system that cannot be shut down letalon
controlled. The lessons learned fridapsterwould suggest that the better option for the MPA&wid be to
form coalitions with systems such as Scour, to glanconfidence of the user base from the outssely
providing the basis for a legitimate file sharingtem, which will dissuade people going to thegiiesites
that will inevitably emerge.

Alternative Methods of Regulating MP3.

The previous chapter demonstrated that the mudigsiny faces an uphill battle in trying to rid theternet
of illegal MP3 web sites. Similar problems haverbéecovered in cracking down on pornography online
indeed, it could be argued that the existence of kegal, systems of distribution is the pricelie paid for
the freedom that the Internet bringslt is also clear that the legislators cannot keppvith developments.
The WIPO treaties, for example, were agreed in 298§ four years later, they are now being ratifiduere
is also the danger that the treaties will made lebsavith new technology, as was the case withAHRA.
Technology is moving faster than the I&%This observation, combined with the lack of susciesthe
courts, suggests that the music industry shoultgper consider alternative, non-legal methods tdrobhn
harness or at least tame this contentious techypolbgs section will consider their options, expphgy any
issues and the suggestion’s chances of success.

Digital Watermarking
Digital Watermarks, such as Liquid Audio “Genuinaidit Mark”, embed each frame of a digital recording
with an indelible binary code which cannot be cdpté It therefore allows copies to be traced back &rth

159 bid.

180 At the time of writing the pricing was set at $8.&3.40) per month, plus $2 per download, see ddagawsuit
continues’, (2000), 1 Nov.,

<http://news.bbc.co.uk/hi/english/business/newsid)0D00/1000463.stm>.

161 Albeit with improved security.

162B Heese (Senior Executive of People sound.c@rgckdown On Web Music PiratéBhe Scotsmar(1999), 1
Nov., <http://www.globalarchive.ft.com/search-componenti#ix.jsp>.

183:S0me of the Legal Issues Involved with the Rio,3dRnd RIAA’ (1999),
<http://www.Iclark.edu/~loren/cyberlaw99/projectsgspor/1.htnib.

184N Miller, op. cit, p 248.
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original source(s)®® This technology does not actually prevent copyffigut it is a indispensable tool in
policing piracy as authentic and unauthorised MRS tan be distinguishéff’ Digital watermarking is also
important as it has a legislative backing withie tHK,'®® once the EU Copyright Directive is ratified, and
also in America. While this legal framework will netop a determined pirate from removing the mark,
because, the marks do not hamper the workingseoMR3 file, it does complicate the piracy procéss.
Whilst not the total answer to the problem, thsht®logy is essential if the music industry is verehave a
chance to protect copyright in music from MP3.

Secure Digital Music Initiative (SDMI)

The industry’s response to the problem of develpgathnology that protects their interests comethén
shape of the Secure Digital Music Initiative (SDMT)The SDMI is an attempt to establish an encrypted o
line music distribution delivery standard for cojpyited music in order to rival MP3, thereby allogin
payment systems an which could be used in alliegisind emerging digital format& Last year,” the
SDMI adopted a two-phase specification for a pdetgtlayer to rival the Rid’* Phase two relies on
presently unavailable screening technology, whidhfilter out pirate files of new releas€§ but allow the
playing or copying of official releasé® This in effect will make customers choose betweeleases
authorised by the record company or unauthoriskedses

The SDMI could be seen as a positive step by tberdeindustry to try and regain control over MP8nte
feel that the SDMI is not the saviour of the inadystvhich it is being hailed as because of thremb@ams.
First, it appears that there is already a programmeh can beat the SDMI system even before ithesen
released’” Second, the technology may not be as secure amgisally thought:’® Third, SDMI will,
allegedly, be slow, according to inside sourceswedk on Phase two is progressing very slowiyit is
clear that MP3 has already happened and milliorsady use it and it is “far more compelling to the

15 These marks are transparent to the customer andtdifect the functioning of the MP3 player, whigtil still be
able to play back non-marked files. See P Veravaoig. cit.
1% However it has been suggested that a recordinigelevuld be designed to recognise the absendeafatermark
in unauthorised material and will refuse to copy it
%7 This is especially important in America where DM@as shifted the burden of monitoring the Internehie
copyright owners.
188 Section 7 and 8 of the directive stipulates thatiMer States should provide adequate legal proteftr
circumvention, tampering and removal of such tetiies.
189 p veravanichep. cit
0 Indications, such as the likely adoption by theMBDsuggest that they will a be big player in thifog to control
MP3 in the future.
" Which was formed by a coalition of the major playia the industry, including the RIAA, the IFPhetmajor
record labels and many prominent technology congzani
172 A Thomaspp. cit, p 204.
173 Agreed on 28 June 1999.
17 secure Digital Music Initiative Agrees Portablewice StandardMusic and CopyrightNews Section, No 162, p
2, July 1 1999.
1751t should be noted that the SDMI will not rejetitparate files, meaning that back catalogue mateaiready in
circulation will be tolerated. This is because tbeening technology would detect encrypted filed ius too large a
job to encrypt the millions of CDs already avaikgihbid.
176 Many fear that it could push out independent trtighich have benefited so much from the MP3 foriatause
the filter could be used against MP3 files fromugre that are outside an organised chain of digtobweven though
they are authorised by the copyright owner. Thishess denied by the SDMI but critics remain scaptigee A
Thomasop. cit.,p 204.
" This is possible as the files have to pass thraligltomputers ‘sound card’, the programme pretembs the
sound card and can therefore capture and storaubi intended for the card which then can be cdedéanto a MP3
file. This makes it possible to render any secursioi@rmat insecure and copyable. However, suchrarames will
fall under Articles 6 and 7 of the Directive andfrpvisions in the DMCA protecting against antiecimvention
measures. See DE Weekly ‘Why SDMI Will Fail’ (200&http://david.weekly.org/writings/sdmi.php3>.
178 M Ward ‘How to produce pirate-proof pop’ (20008 @ctober, 2000,
l<7r;ttp://news.bbc.co.uk/hi/engIish/sci/tech/newsﬁi@0/976366.stm>.

Ibid.
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consumer than an investment in new technology Herexplicit purpose of restricting their accesshe
+ 1il80
music

Royalty System

A levy system such as that proposed by the Coplyitective could be applied to portable MP3 player
such as the Rio. This would guarantee that thestmguand the artists, would receive some financial
compensation for the use of their copyrighted mtiSiddowever, this suggestion is problematic for a
number of reasons. First, as noted earlier, the fiesistance in the UK to a levy system. Seconda
technical point, even though the MP3 player hasufmsed the format, you do not actually need tssps
one to play MP3 files, they can still be playedtigh a computer. Third, the levy will not produsenauch
revenue as traditional systems, because playenstioeed any type of media to functidfsuch as a blank
cassette, CD-R, or mini-disc, therefore creatinly one source of income.

Encode Original Recordings

A more aggressive tactic would be to encode CD& imanner that would prevent users copying from the
original, the use of DVDs has suggested as thesadyr allow for special encodif® Alternatively, the
industry will simply try and control copying, as gagested by the Green Paper on “Combating
Counterfeiting and Piracy in The Single Mark®" The paper proposed that CD’s produced in the EU
should be embedded with a source identificatiorecdlais would facilitate tracking down pirate cogie’
These measures will, however, probably hinder #veegal user and it is highly conceivable that aeteed
hackers will find ways to circumvent such devit®€sAlso, as mentioned, the devices needed to perform
such acts are legislated against in the EU Diredivd the DMCA.

Industry-Owned Web Sites

A final alternative way of regulating MP3 would fer the industry to implement its own distribution
channels, setting up industry-owned sites thatradfghorised copies of music fil€¥. They could either
allow the songs to be downloaded for ft&eor implement a number of ways to control the asdesthe
files. Done by allowing unlimited downloading ofefs for a membership fee, or adopting an approlaeh t
similar to that of IBM’s Madison Project, which @lis record companies to sell songs one at afime.
Although this is an excellent method to ensure thatartists receive some kind of compensatiomgaiy not
be that well received by an MP3 culture which hasrbdeveloped on the basis of free music. Fortthis
work, the industry will have provide something mehan the other unauthorised sites such as offéasial
work, fan club membership and otherwise unavailalieases such as live recordings and demos.

Conclusion.

This article has illustrated the ways in which @3 format and its associated delivery technologies
challenging some of the basic tenets of popularieneslture, particularly the relationships betweée
artist, the record company and the public.

The various music industry responses and legabrastihat were illustrated earlier clearly depiciechusic
industry that was trying to regain the level of wohthat it previously enjoyed over both its protkiand
artists. However, the nature of the exploitationMf3 technologies and their popularity indicatet ttee
horse has probably bolted before the stable dadddme locked.

180 | pid.
181 p Veravanichop. cit
182 pid.
183 |pid.
184 Green Paper on “Combating Counterfeiting and Riradhe Single Market” (1998),
<http://europa.eu.int/comm/internal_market/en/iafgmdprop/922.htm>.
18T Morris ‘Music Boxes In Cyberspace’ (1999)tp://www.marriottharrison.com/mh13-2.htm>.
18 p veravanichep. cit
187 |bid.
i:z Which is unlikely to happen judging by their réantso far.
Ibid.
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Although the probable intention of the legal acsievas to slow down the progression of the techryobogl
its various applications so as to allow the muséubtry to catch Up’, the actions have largely backfired on
the music industry, regardless of any legitimaggleights and obligations that it may have. Foaragle,
record companies, like ISPs, have a duty to aceutite US DMCA to “gatekeep” the Internet with rets
to copyright protection?® Instead of restoring the music industry's contnadr its copyrighted material, the
legal actions have given MP3 much broader publiaitd have thus introduced it to a much broader etark
In doing so, they have increasing its appeal arg Have further popularised its consumption. Furtioee,
the unfortunate timing of the actions, whilst MP&sain its infancy, have led the defendants to ba ss the
“champions of the cause” and the music industrinfifés as greedy.

The immense popularity of MP3 has left the recanchpanies reeling. Whilst it is likely that the musi
industry will continue pressing legal actions foree time, if only to clarify their own legal positis, it is
also clear that they will also seek to enforcerthghts of control over copyrighted materials Bvdloping
new secure technologies. However, there is cugrenfjuestion as to whether such security can kpepith
the MP3 technology’? Morris has questioned whether or not the effortinifoducing such security
measures is actually worthwhile, particularly aaclenew development that defeats a new piratirtgniqoe
with legal and technological countermeasures ... lasein obsolescence®

The future development of the MP3 debates duriegnéixt few years are going to be interesting, #seis
impact. The most logical solution to the music isitiy's concerns is the development and adoptiareof
technology with in built copyright protection syste that will eradicate the problem of piracy. Altigh the
technology may be developed, it is unlikely thatvitl overtake MP3 because consumer behaviour has
already favoured MP3.

More importantly, the popularity of MP3 actuallydi in its ability to enable music fans to distritiheir
music, and not so much a deliberate attempt toramde the music industry. An analysis of the le@etions
that were mentioned previously suggests that MR®iso much a threat to the market, but an indinaif

an increase within it. This would suggest that thesic industry will, instead of opposing MP3, se¢ek
develop new and quite radical marketing stratetiiaswill include developing MP3 technology for thale
and distribution of their own products. There idiatorical precedent here and in-time it is likehat
computers will merely join other music copying nedh like mini-discs, CD-Roms and tape cassettes as
means of enabling fans to make copies of nmtfsiSimilar fears for the death of the music industng of
copyright, that were thrown up by concerns ovewriotes new forms of technology, never materialiS&d.
Consequently, should MP3 piracy therefore simplyfdetored in to the record company budget as a
marketing expense on the basis that it frequemtiywerts to an eventual s&lewith fans generally wanting
to own an authorised copy for the artwork, inforimatabout the band and/or to support their faveurit
artist'®” Some evidence of this can be found in the fadttie and CD bootleggers mainly, but not always,
trade in recordings that are not already availabteh as live recordings and unreleased material.

It is clear that at one level MP3 levels the playirld by opening up previously restricted marketsurtists,
both old and new. At another level this increaseatket availability will undoubtedly have a knock-on
effect for the future of music, as record producearsl record companies who provide funding, mag fin
harder to recoup the substantial investments treatcarrently necessary to develop new artiget, this
argument can develop in one of two directions,egithere will be a lack of new artists coming thgbuhat
conform to industry models of what makes a sucoéssft. Alternatively, and importantly, artistry wd

10 These tactics certainly worked especially in refato the Rio case where stores selling electgoals, especially
ilngritain were reluctant to sell the players feaf of reprisals. P Veravaniaby. cit.
Ibid.
192 The suggestions were: the use of digital watermgrkhe SDMI, establishing a royalty system, encgdiriginal
recordings and the setting up of industry owned sitis.
19T Morris ‘Has Age of Copyright PassedPhe LawyerNovember 1999.
194 A Bebawi,op. cit
195 |pid.
19 3C Dvorak, ‘piracy, bootlegging and theft’ (2000),
<http://askj.about.com/main/metaAnswer.asp>.
197p Veravanichop. cit
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become much more diverse and ephemeral than itpseaent with the record company tending focus les
upon shaping acts and more upon marketing andseptiag the artists overall interests.

It is highly unlikely that MP3 spells the completemise of either the record company or of the cphoé
copyright, however it is certain is that MP3 and #ssociated technologies are likely to have a
transformative effect upon both. Copyright will leato become more adaptable to the issues the
technologies throw up. Also the industry will haeereview the relationship between record compémg,
artist and the public as it is likely that MP3 teoltogy will forge a new relationship between thésee key
players.
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Postscript

On 12" of February 2001, the™Circuit Court of Appeals dissolved the stay on thieinction against
Napster that was ordered by Judge Marilyn Patduig 2000, pending completion of the appeal pracess
The injunction will take effect once it has beendified by Judge Patel. The ruling does not order th
Napster site to be shut down, however it does regiapster to prevent its users from gaining actess
copyrighted materiaf®®

The judgement rejected Napster's defence and rtHatl the four fair use factors, under the Digital
Millennium Copyright Act, tipped the balance in thecord companies’ favodt® The judgement also
dismissed Napster's defence, under the Audio HoneeoRling Act, that the Napster service was
characterised by: “non-commercial use by a custasher digital recording device or medium”. The dour
ruled that the activities of the users are “commadtén nature, even though the file sharing sysierfree.
This is because “Direct economic benefit is notwrel to demonstrate a commercial use, rather tegea
and exploitative copying of copyrighted work8®The court also held that Napster did in fact hane
market for copyrighted music by causing lost Clesand rejected survey findings to the contranyalfy,

the court dismissed the defence that Napster haeyal relied upon, namely that it should not be held
responsible for the (infringing) conduct of its tsselt ruled that Napster either “knew or had reaso
know” that its users were exchanging copyrightddsfiand therefore could be held responsible as a
“contributory” copyright infringe’* An appeal against the judgement will be lodgedweler, it is
unlikely to be successful and, unless it is settllbd case will go to full trial. Post has argukdttNapster’'s
remaining life-line in this case could be a defebased upoBony v. Universéil? see earlier in this article,
whereby a device is lawful if it can be used faydkeas well as illegal purposes.

It is unclear what the long term impact the CodrAppeal decision will have upon Napster’'s futuoe for
that matter, upon the future of the recording indugOne the one hand, it seems likely that tharagement
with Bertelsmann (BMG) will continue, so that evietthe Napster is shut down, then it is likely thivill
quickly return as a (legitimate) subscriber-basadise. However, on the other hand, there are cosdbat
the decision may deter more record companies figmirgy up to the initiative. It is also very podsitthat
Napster’s existing users will be reluctant to sigmto Napster's new subscription service and wiiftd
towards the many clone services, such as Gnutella.

Yet, a legitimate subscription service could previistinct advantages to subscribers in the formigtfier
quality downloads and protection against fake arppality MP3 files through fingerprint systemsatRer
than weaken Napster, a subscription service conléhct, strengthen the reputation that it hashdisiaed
through its ease-of-use and its well-establisha@diorx and library. Characteristics, which, so faaye out-
performed competing services. It is clear that Napsfuture hangs in the balance and that onlysers can
ensure its ultimate survival and success.
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<http://news.bbc.co.uk/hi/english/business/newsié7000/1167124.stm

199D post ‘Napster ruling: The legal issues’ 13/02/01
<http://news.bbc.co.uk/hi/english/business/newsié7000/1167483.stm

20 A&M Inc. et. al v Napster, INC. United States Court of Appealstii@ Ninth Circuit, Feb. 12, 2001, p 14.
201 post ‘Napster ruling: The legal issues’.

292 |bid., and Sony v. Universal City Studios 464 U.S. 4178@)9

20



